Bankruptcy Law Reform Committee Draft

THE INSOLVENCY AND BANKRUPTCY BILL , 2015

ARRANGEMENTOF CLAUSES

CLAUSES

PART |

PRELIMINARY

Short title, extent and commencement.
Application.
3. Definitions.

PART I
INSOLVENCY RESOLUTION AND L IQUIDATION FOR CORPORATE PERSONS
CHAPTERI
PRELIMINARY

Application of this Part.

Definitions.

CHAPTERII
CORPORATEINSOLVENCY RESOLUTION PROCESS

6 Persons who may initiate corporate insolvency resolution process.

7 Initiation of corporatansolvency resolution process by financial creditor.

8. Insolvency resolution by @pational creditor.

9 Application for initiation ofcorporatdansolvency resolution process by operational creditor.
10. Initiation of corporatansolvency resolution process by corporate debtor.

11. Persons not entitled to make application.

12. Time-limit for completian of insolvency resolution process.



Bankruptcy Law Reform Committee Draft

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.

Declaration of moratorium and public announcement.

Effects of moratorium.

Public announcement of corporate insolvency resolution process.
Appointment and tenure of interim resolution professional.

Management of affairsf@orporate debtor by interim resolution professional.
Duties of insolvency resolution professional.

Management to extend -@peration to interim resolution professional.
Management of operations of corporate debtor as going concern.
Committee of creditors

Appointment of resolution professional.

Resolution professional to conduct corporate insolvency resolution process.
Meeting of committee of creditors.

Duties of resolution professional.

Replacement of resolution professional by committee of creditors.
Replacement of resolution professional by financial creditor or corporate debtor.
Approval of committee of creditors for certain actions.

Preparation of information memorandum.

Submission of resolution plan.

Order of Adjudicating Authority approving or rejaw resolution plan.

Effect of approval.

CHAPTERIII

LIQUIDATION PROCESS

Initiation of liquidation

Appointment of liquidator and fee to be paid.
Powers and duties of liquidator.

Liguidation trust.

Powers of liquidator to access information.
Consolidaion of claims.

Verification of claims.

Admission or rejection of claims.

Valuation of claims.

Avoidance of preferential transactions.

Relevant time for avoidance of preferences.



Bankruptcy Law Reform Committee Draft

44,
45,
46,
47,
48,
49.
50.
51,
52,
53.
54,

55.
56.
57.
58.

59.

60.
61.
62.
63.
64.
65.
66.
67.

Orders in case of preferential transactions.

Avoidance of undervalued transacts.

Relationback period for avoidable transactions.

Application by creditor in cases of undervalued transactions.
Effect of order under section 45.

Transactions defrauding creditors.

Extortionate credit transactions.

Defence of extortionate credit trsaction.

Orders of Adjudicating Authority in respect of extortionate credit transactions.
Secured creditor in liquidation proceedings.

Distribution of assets.

CHAPTERIV

FAST TRACK CORPORATEINSOLVENCY RESOLUTIONPROCESS
Fast track corporate insolvency ofgion process.
Eligibility of corporate debtor for fast track corporate insolvency resolution process.
Manner of initiating fastrack corporate insolvency resolution process.

Applicability of Chapter Il to this Chapter.

CHAPTERV
VOLUNTARY LIQUIDATION

Voluntary liquidation.

CHAPTERVI
ADJUDICATING AUTHORITY FORCORPORATEPERSONS

AdjudicatingAuthority for corporate persons
Appellate Authority.

Appeal to Supreme Court.

Civil court not to have jurisdiction.
Expeditious disposal of applications.
Frauduknt or malicious initiatiof proceedings
Fraudulent trading or wrongful trading.

Proceedings under section 66.



Bankruptcy Law Reform Committee Draft

68.
69.
70.
71.
72.

73.
74.
75.
76.
77.

CHAPTERVII
OFFENCES ANDPENALTIES

Punishmentdr concealment of property anticipation of winding up.

Punishment for transactions defrauglocreditors.

Punishment for misconduct in course of corporate insolvency resolution process.
Punishment for falsification of books of corporate debtor.

Punishment for wilful and material omissions from statements relating to affairs of corporate
debtor.

Puwnishment for false representations to creditors.

Punishment for contravention of moratorium.

Penalties for false information furnished in application.

Penalty for nordisclosure of dispute or repayment of debt by operational creditor.

Penalty for providindalse information in application made by corporate debtor.

PART Il

INSOLVENCY RESOLUTION AND BANKRUPTCY FOR INDIVIDUALS AND PARTNERSHIP FIRMS

78.
79.

80.
81.
82.
83.
84.
85.
86.
87.
88.

CHAPTERI
PRELIMINARY
Application.
Definitions.
CHAPTERII
FRESHSTART PROCESS

Eligibility for making applicaton.

Application for fresh start order.

Appointment of resolution professional.

Examination of application by resolution professional.
Admission or rejection of application by Adjudicating Authority.
Effect of admission of application.

Objection and invegation.

Challenge to decision of resolution professional.

General duties of debtor.



Bankruptcy Law Reform Committee Draft

89.
90.
91.
92.
93.

94.
95.
96.
97.
98.
99.

100.
101.
102.
103.
104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
1109.

Replacement of resolution professional.
Directions for compliances of restrictions etc.
Revocation of order admitting application.
Discharge order.

Standard of conduct.
CHAPTERIII
INSOLVENCY RESOLUTION PROCESS

Application by debtor to initiate insolvency resolution process.
Application by creditor to initiate insolvency resolution process.
Effect of application.

Appointment of resolution professional.

Replacement of resdion professional.

Submission of report by resolution professional.

Admission or refusal of application by Adjudicating Authority.
Effect of admission of application.

Public notice and claims from creditors.

Registering of claims by creditors.

Preparatiorof list of creditors.

Repayment plan.

Report of resolution professional on repayment plan.
Summoning of meeting of creditors.

Conduct of meeting of creditors.

Voting rights in meeting of creditors.

Rights of secured creditors in relation to repayment plan.
Requisite majorities in meeting of creditors.

Report of meeting of creditors.

Notice of decisions taken at meeting of creditors.

Order of Adjudicating Authority on repayment plan.

Effect of order of Adjudicating Authority on repayment plan.
Implementatiorand supervision of repayment plan.
Completion of repayment plan.

Repayment plan coming to end prematurely.

Discharge order.



Bankruptcy Law Reform Committee Draft

120. Standard of conduct.
CHAPTERIV
BANKRUPTCY ORDER FORINDIVIDUALS AND PARTNERSHIPFIRMS

121. Application for bankruptcy.

122.  Application by ebtor.

123. Application by creditor.

124. Effect of application.

125. Appointment ofresolutionprofessional as bankruptcy trustee.
126. Bankruptcy oder.

127. Validity of bankruptcy order.

128. Effect of bankruptcy order.

129. Statement of affairs.

130. Public rotice inviting claims from creditrs.
131. Registration of claims.

132. Preparation of list of creditors.

133. Summoning of meeting of creditors.
134. Conduct of meeting of creditors.

135. Vaoting rights of creditors.

136. Administration and distribution of estate of bankrupt.
137. Completion of administration.

138. Discharge ader.

139. Effect of discharge.

140. Disqualification of bankrupt.

141. Restrictions on bankrupt.

142. Annulment of bankruptcy order.

143. Standard of conduct.

144. Fees of bankruptcy trustee.

145. Replacement of bankruptcy trustee.
146. Resignation by bankruptcy trustee.

147. Vacancy in office of bakruptcy trustee.

148. Release of bankruptcy trustee.



Bankruptcy Law Reform Committee Draft

CHAPTERV
ADMINISTRATION AND DISTRIBUTION OF THEESTATE OF THEBANKRUPT

149. Functions of bankruptcy trustee.

150. Duties of bankrupt towards bankruptcy trustee.
151. Rights of bankruptcy trustee.

152. General powers of bankrtgy trustee.

153. Acts requiring approvaif creditors

154. Vesting of estate of bankrupt in bankruptcy trustee.
155. Estate of bankrupt.

156. Delivery of property and documents to bankruptcy trustee.
157. Acquisition of control by bankruptcy trustee.

158. Restrictions on dispositioof property.

159. Treatment of afteacquired property.

160. Treatment of onerous property.

161. Notice to disclaim onerous property.

162. Disclaimer of leaseholds.

163. Challenge against disclaimed property.

164. Treatment of transactions at undervalue.

165. Treatment of transactions gig preference.

166. Bonafide purchasers.

167. Treatment of extortionate credit transactions.

168. Treatment of contracts.

169. Continuance of proceedings on death of bankrupt.
170. Administration of estate of deceased bankrupt.
171. Proof of debts.

172. Proof of debts by secured creditors.

173. Mutual credit and setff.

174. Distribution of interim dividend.

175. Distribution of property.

176. Final dividend.

177. Claims of creditors.

178. Priority of debts.



Bankruptcy Law Reform Committee Draft

CHAPTERVI
ADJUDICATING AUTHORITY FORINDIVIDUALS AND PARTNERSHIPFIRMS

179. Adjudicating Authority for individualgind partnership firms.
180. Civil Court not to have jurisdiction.

181. Appeal to Debt Recovery Appellate Tribunal.

182. Appeal to Supreme Court.

183. Expeditious disposal of applications.
CHAPTERVII
OFFENCES ANDPENALTIES

184. Punishment for false information etc. by creditoinsolvency resolution process.
185. Liability of resolution professional under insolvency resolution process.

186. Punishment for false information, concealment etc. by bankrupt.

187. Liability of bankruptcy trustee.

PART IV
REGULATION OF INSOLVENCY PROFESSIONALS, AGENCIES AND INFORMATION UTILITIES
CHAPTERI
THE INSOLVENCY AND BANKRUPTCY BOARD OFINDIA

188. Establishment and incorporation of Board.

189. Management of Board.

190. Removal of member from office.

191. Powers of Chairperson.

192. Meetings of Board.

193. Member not to participate in meetgmn certain cases.
194. Vacancies etc., not to invalidate proceedings of Board

195. Officers and employees of Board.

CHAPTERII
POWERS ANDFUNCTIONS OF THEBOARD

196. Powers and functions of Board.

197. Constitution of advisory committee, executive committee or other caeanit



Bankruptcy Law Reform Committee Draft

198.

199.
200.
201.
202.
203.
204.
205.
206.

207.
208.

2009.
210.
211.
212.
213.
214.
215.
216.

217.
218.
219.

Condonation of delay.
CHAPTERIII

INSOLVENCY PROFESSIONALAGENCIES

No person to function as insolvency professional agency without valid certificate of registration.
Principles governing registration of insolvency professional agency.

Registration ofnsolvency professional agency.

Appeal to National Company Law Appellate Tribunal.

Governing Board of insolvency professional agency.

Functions of insolvency professional agencies.

Bye-laws of insolvency professional agencies.

Performance bond to be postadinsolvency professional agency.
CHAPTERIV

INSOLVENCY PROFESSIONALS

Enrolment and registration of insolvency professionals.

Functions and obligations of insolvency professionals.
CHAPTERV

INFORMATION UTILITIES

No person to function as information ittilwithout valid certificate of registration.
Registration of information utility.

Appeal to National Company Law Appellate Tribunal.

Governing Board of information utility.

Functions of information utilities.

Obligations of information utility.

Procedurdor submssion etc. ofinancial information.

Rights and obligations of persons submitting financial information.
CHAPTERVI

INSPECTION ANDINVESTIGATION

Complaints against insolvency professional agency or its member or information utility.
Investigationof insolvency professional agency or its member or information utility.
Issuing of show cause notice to insolvency professional agency or its member or information

utility.



Bankruptcy Law Reform Committee Draft

220. Appointment of disciplinary committee.
CHAPTERVII
FINANCE, ACCOUNTS ANDAUDIT

221. Grants by Central Government.

222. Board’s Fund.

223. Accounts and audit.

224. Power of Central Government to issue directions.
225. Power of Central Government to supersede Board.
226. Budget.

227. Annual Report.

228. Delegation.

229. Bar of jurisdiction.
PART V

M ISCELLANEOUS

230. Power to make rules.

231. Power to make regulations.

232. Rules and regulations to be laid before Parliament.
233. Power to remove difficulties.

234. Repeal of certain enactments and savings.

235.  Amendments to certain enactments.

236. Offences to be nenognizable.

237. Special Court.

238. Transitional provisions.

THE SCHEDULE.



Bankruptcy Law Reform Committee Draft

THE INSOLVENCY AND BANKRUPTCY CODE, 2015

A

BILL

to promote entreprership, availability of crediand balance th
interests of all the stakeholders by consolidating and amendin
laws relating to reorganisation anihsolvency resolution of
corporate persons, partnership firms and individuals in a
bound manneandfor maximization of value of the assetssafch
personsaandmatters connected therewith or incidental thereto.

BE it enacted by Parliament in the Skdixth year of the Republi
of India as follows:

PART |
PRELIMINARY
1. D) This Act may be called the Insolvencgnd| Short title, extent
BankruptcyCode, 2015 and

commencement.

(2) It extends to the whole of India:

Providedthat Part Il of this Actshall not extend tq
Jammu andKashmir.

3) It shall come into force on such date as the Cel
Government may, by notification in the Offici
Gazette, appoint

Providedthat different dates may be appointed {
different provisions of this Act and ymeference in
any provision of this Act to the commencement
this Act shall be construed as a reference to
commencement of that provision.

30 of 2013 | 2. The provisions of this Act shall apply-te Application.

(@) companies incorporated under the Companies
2013 or under any previous company law;

(b) any other company governed by any special
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for the time being in force, except in so far as
said provisions are inconsistent with the provisi
of such special Act;

(© Limited Liability Partnership incorporated der
theLimited Liability PartnershigAct, 2008 ;

(d) such body corporate, incorporated by any Act
the timebeing in force, aghe Central Governmer
may, by notification, specify in this bwalf; and

(e) partnership firms and individuals,

to the extent ofinsolvency, liquidatioror bankruptcy as
the case may be

In this Act, unless the context otherwise requires, Definitions.
(1 “Board” means the I nsa
Board of Indiaestablished under stgection (1) of
section188
2 “bench” me a n s the aAdjudicatimg
Authority;
3 “byaws” me a daws t nade by \th¢

insolvencyprofessionabgencyundersection205

4 “ ¢ h a mapes”an interest or lien created on
property or assets of a corporaterson or any o
its undertakings or both as security;

5) “Chai r pmeans othre” Chairperson of t
Board;
(6) “cl ai m= means

@ a right to payment, whether or not su
right is reduced to judgment, liquidate
unliquidated, fixed, matured, unmaga,
disputed, undisputed, legal, equitah
secured, or unsecured; or

(b) right to an equitable remedy for breach
performance, if such breach gives rise t
right to payment, whether or not such rig
to an equitable remedy is reduced
judgment, fixed, matured, unmature
disputed, undisputed, secured,
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unsecured;

@) “cor porate per son; a limetead
liability partnership, or any other person wit
limited liability under any law for the time being
force asmay be prescribed, prowd that it shall
not include anyperson engaged ithe business o
providingfinancial service;

(8 “@r por at enecadsaalcaorppmate person w
owes a debt to any person;

9 “core services of an
services rendered by an infeation utility, for —

@ accepting electronic  submission
financial information in a specified forr
and manner;

(b) safe and accurate recording of finang
information;

(©) authenticating and verifying the financ
information submitted by a persoand

(d) providing accest information stored with
the information tility to persons as may b
specified;

(100 “creditor” means any
owed and includes a financial -creditor,
operational creditor, a secured diter and an
unseured creditor(including a personresident
outside India)

1) “debt” means a i ab
including any financial debt and operational deb

(12 “ d e f meahstthe stawhen a debt has becon
due and is not repaid by the debtottlee corporate
debtor as the case may be;

a3y “financi al i nformatio
means one or more of the following categories
information, namely-:

@ records of the debt of the person;

(b) records of liabilities when the person
solvent;
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(©) records of assets of the person that
pledged as collateral against secu
credit contracts;

(d) evidence if any, of instances of default
the person against any debts; and

(e) records of the balance sheet and d&sh
statements ohie person.

(149 “fi nanci alinclidessats¢chéduladiban
and any other financialinstitution defined unde
the Reserve Bank of India Act, 1934 or regula
by the Reserve Bank of India;

(15 “financial servi
(@) acceptance of depits;

(b) safeguarding and administering ass
consisting of financial products, belongi
to another person, or agreeing to do so;

(© effecting contracts of insurance;

(d) offering, managing or agreeing to mana
assets consisting of financial produ
belonging to another person;

(e) rendering or agreeing, for consideration,
render advice on or soliciting for th
purposes of:

(1) buying, selling, or subscribing to,
financial product;
(i) availing a financial service; or

(iii) exercising any right associateq
with a financial product o
financial service

() establishing or operating an investmg
scheme;

(9) maintaining or transferring records
ownership of a financial product;

(h) underwriting the issuance or subscripti
of a financial product;

0] selling, providing, or issuing stored val
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or payment instruments or providirn
payment services;

()] rendering or agreeing to render advice
or soliciting for the purposes of:

® buying, selling, or subscribing to,
financial product;

(ii) avaiing any of the finanei
services in Clauses (a) tQ;(or

(i) exercising any right associatg
with a financial product or any
the financial services in Claus

(a)to ();
and forthe purpose of this definitiorf, f i n g
product” means:

(a) securities;

(b) contracts of insurance;

(© deposits;

(d) credit arrangements;

(e) retirement benefit plans;
) small savings instruments;

(9) foreign currency contracts other th
contracts to exchange one currer
(whether Indian or not) for another that &
to be settled imediately;

(h) any other instrument that may
prescribed.

(6) “i nsol vency pr of eseaniolted
with an insolvency professional agency ¢
registered with the Board undsection207,

17 “insolvency professig
personregistered with the Board under sectiii
as an agengy

18) “i nfor matliioony” u means
registered with the Board to provide core servi
undersection21G,




Bankruptcy Law Reform Committee Draft

(19 “notification” means
Official Gazette,a n d t he t er ms
“notify” shall be con

(200 “p e r dnoludés-
(@) an individual;
(b) a Hindu Undivided Family;
(c) a company;
(d) a trust;
(e) a partnership;
) a limited liability partnership; and
(9) any other entity established by atste;

and each instance shall includeperson resider|
outside India;

2) “person resident in |

@ a person residing in India for more th
one hundred and eightwo days during
the course of the preceding financial s
but does not inade—

(1) a person who has gone out of Ing
or who stays outside India fq
taking up employment outsid
India, or for carrying on an
business or vocation outside Ind
or for any other purpose, in su
circumstances as to indicate |
intention to stg outside India for
an uncertain period;

(i) a person who has come to,
stays, in India, for taking u
employment in India, or fo
carrying on any business
vocation in India, or for any othe
purpose, in such circumstances
to indicate his intentio to stay in
India for an uncertain period;

(b) any person or body corporate registereq
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incorporated in India; or

(c) any office, branch or agency in Indi
owned or controlled by a p#on residen
outside India; or

(d) an office, branch or agency side India
owned or controlled by a person residen
Indig;

220 “person resident out s
other than a person resident in India;

(23)  “prescribel means prescribed by ruledyy the
Central Government

249 “property” i ngoddsy daetisnablg
claims, land and every description of propeg
wherever situated and also obligations and e
description of interest, whether present or futurg
vested or contingent, arising out of, or incidenta|

property

(25  “regulation meas the regulations made by t
Board under this Act;

(26) “schedul e” means

(27) “securedcr edi t or means a
whom security interest is created;

28) “security interest stom
claim to property, created or provided for, or b
transaction which secures payment or performg
of an obligation and includes mortgage, cha
hypothecation, assignment and encumbrance
any other agreement or arrangement securing
obligation of any person or having a similar effeg

(29 “ s p e ¢ mdansesdetified by regulations mg
by the Board under this Act and tleet m “ s
shdl be construed accordingly;

(30) “transactioi means a gi ft
arrangement in writingar the transfer of assets
funds, goods or services, from or to the corpo
debtor;

B “transfer of property
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interest in property and the creation of any cha
upon property;

(32) “t r an sirfcledes’ sale, purchase, ezrdge,
mortgage, pledge, gift, loan or any other form
transfer of ight, title, possession or lien;

(33 “workman” means an the
within the meaning of clause (s) of section 2 of
Industrial Disputes Act, 1947

(34) wordsand expressions used but not defined in
Act shall respectively have the meanings, if a
assigned to them in the Securities Exchange B
of India Ad, 1992, Companies Act, 2013he
Limited liability partnership Act, 2008 or
Securities Contact @yulation) Act, 1956, as th
context may require.

PART Il

INSOLVENCY RESOLUTION AND LIQUIDATION FOR
CORPORATE PERSONS

CHAPTER |
PRELIMINARY

(1) This Part shall apply to matters relating to the | Application of this
insolvency and liquidation of corpate persons. | Part

(2) The Adjudicating Authority for the purposes of tf
Part shall be the National Company Law Tribu
constituted under Section 408 of the Compa

Act, 2013.
In this Part, unless the context othesairequires Definitions
(1) “audi tor” means a char

practice as such by the Institute of Charte
Accountants of India under section 6 of f{
Chartered Accountants Act, 1949;

(2) “chapter” means a cha

3) “coreoragptp | means naty’ one of th
following:
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(@) a person who is a shareholder of f{
corporate person who may make such
application for thecorporate insolvency
resolution process under the constitutio
document of the corporate person of
partner & the corporate person who
permitted to make an application under
partnership documents of the corpor
debtor;

(b) an individual who is in charge of managif
the overall operations and resources of
corporate debtor;

(© a person who has the wtwol, supervision
or oversight of the financial affairs of th
corporate debtogr

(d) any other person employed or contrac
by the corporate debtor for the provision
services who has possession of informat
required to be submitted in section D
accordance with applicable law;

4) “di s pnean® a bona fide suit or arbitrati
proceeding regarding (a) the existence or
amount of a debt; (b) the quality of a good
service; or (c) the breachof a representation ¢
warranty;

(5) “ f i nan co raikanscanyepdrsoh to whom
financial debt is owed, and includes a persor
whom the such debt may have been leg
assigned or transferred in accordance with
(including a person resident outside India)

(6) “f i nan cmears a debtlextehded agh the
consideration for the time value of money, &
includes:

(&8 money borrowed against the payment
interest;

(b) any amount raised by acceptance under
acceptance credit facility or its d
materialised equivalent;

(c) any amount raised pursuato any note
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purchase facility or the issue of bong
notes, debenturekan stock or any simila
instrument;

(d)  the amount of any liability in respect of a
lease or hire purchase contract wh
would, in accordance with Indian GAAP
other accountig standards, be treated a
finance or capital lease;

(e) receivables sold or discounted (other tf
any receivables to the extent they are ¢
on a noArecourse basis);

() any amount raised under any otl
transaction, including any forward sale
purchase agreement, having [
commercial effect of a borrowing;

() any derivative transaction entered into
connection with protection against
benefit from fluctuation in any rate or pri
(and, when calculating the value of &
derivative transa@in, only the marked t
market value shall be taken into account

(h)  any counteiindemnity obligation in respeq
of a guarantee, indemnity, bond, standby
documentary letter of credit or any oth
instrument issued by a bank or finang
institution; and

(@ the amount of any liability in respect of a
guarantee or indemnity for any of the ite
referred to irsubsection(a) to (h) above

@) “financi al means orne ommoite iofah
following types of information in relation to
person, the detai of which must be specified K
theBoard

(a) records of the debt of the person;

(b)  records of liabilities when the person
solvent;

(c) records of assets of the person that
pledged as collateragainst secured creg
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contracts;

(d) evidence if ay, of instances of default b
the person against any payments due; af

(e) records of the balance sheet andheémv
statements of the person;

(8) “financial position”
information of a person as on a certain gate

(9) “financial deef vimeanp
engaged in the business of providing a finan
service

(10) “fraudulently means acting with the intent
deceive, to gain unfair advantage from, or to inj
the interests of, the corporate debtor or its cred
or any other person, lvether or not there is ar
wrongful gain or wrongful loss and for tf
purposes of this definition, wrongful gain mes
the gain by unlawful means of property to wh
the person gaining is not legally entitled; g
wrongful loss means the loss by unlawifutans of]
property to which the person losing it is legq

entitled.

11) “informati on me mor a
memorandum prepared in accordance with seq
29;

12) “initiation dat e” me

financial creditor, corporate debtor or operatio
credibr, as the case may be, makes an applicg
to the Adjudicating Authority for initiating
corporate insolvency resolution process

(13) “insolvency commencem
of admission of an applicatidoy the Adjudicating
Authority under sections B or 10 as the case m:
be;

(14) “insolvency debt” me 8

corporate debtor and remaining outstanding on
initiation date

(15) “insolvency resolution process costs" means
following:
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(@) the amount of any interim finance and
associatedosts;

(b)  the fees payable to any person acting a
resolution professional; and

(c) any costs incurred by the resoluti
professional in running the business of
corporate debtor as a going concern; an(

(d) any other costs as may be specified gy
Board

(16) “insovency resol ut i means pheg
period commencing on the insolven
commencement date and ending on one hun
and eighty days from the insolven
commencement datesubject to any extension
accordance with this Agt

@7) “intfeirnamnce” means an
by the resolution professional during the corpol
insolvency resolution process perjod

(18 “liquidation costs” m
liquidator during liquidation subject to an
regulations specified by ¢hBoard;

(199 “liquidation commence
on which proceedings for liquidation &
commenced in accordance with section 88
section 59, as the case may be

200 “liquidator” me ans a
appointed as a liquidator in accordanwith the
provisions of Chapter Il or Chapter V of this Pg
as the case may be.

1) “of f immeam™s an “offi cgeas
defined in the Companies Act 2013 and app
mutatis mutandis to this Acbr a designateq
partner as defined in the irhited Liability
Partnership Act, 20Q&s the case may e

(22) “oper at i omaahs apersomtd Wwhom
operational debt is owed and includes any pe
to whom such debt may have been legally assig
or transferred (including a person resident idets
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India);

(23) “oper at i omearls a debtintutred in
exchange for the provision of goods or seegi
(including employment) or debt in respect of th
payment of a due arising under any l&owv the
time being in force payable to the Centre
Governmeh any State Government or ai

regulator

24) “personal guarantor’”
the surety in a contract guarantee to a corpora|
debtor

(25) “ p er s omeas |tHe employees, directors,

managers, key managerial personnel and
designategbartnersif any,of the corporate debtpr

(26) “ r el at endanspee folowiig, in relation to
corporate debtor:

€)) any person who controls more than twe
per cent of voting rights in the corporg
debtor on account of ownership or
voting agreement;

(b) any persn in whom the corporate debt
controls more than twenty per cent
voting rights on account of ownership o
voting agreement;

(©) personnel of the corporate debtor w
have significant influence over th
management and operation of
corporate delofr;

(d) any person who can control i
composition of the board of directors
corresponding governing body of tl
corporate debtor;

(e) any person who may be considereg
related party of the corporate debtor
account of:

(i) participation in policy mking
processes of the corporate debtor;

(i) having more than two directors
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common between the corporg
debtor and the person; or

(i) interchange of managerial person
between the corporate debtor and
person; or

(iv) provision of essential ethnical
information to or from the corporai
debtor

27) “resolution applicant
submt a resolution plan to the resolutig
professiongl

28) “resolution plan” me a
person for continuation of the corporate debtoa
going concern in accordance with Part Il

29) “resol ut i o megns far the mrpases
this Part an insolvency professional appointed
conduct the corporate insolvency resant
process;

(30) “r esol utmeans a gpdpe@sa 'made for {
contiruation of the corporate debtor as a go
concern in accordance with Palrt |

(31) “ vot i ndpthe $hare of the voting rights of
single financial creditor in the committee
creditors as provided and is based on
proportion of the financial debt oweto such
financial creditor in relation to the overall financ
debtowed by the corporate debtor.

CHAPTER I
CORPORATE INSOLVENCY RESOLUTION PROCESS

6. Where anycorporate debtorrommits a defaulta financial| Persons who may|
creditor, an operational creditor the corporate debtoitself | initiate  corporate
may initiatecorporateinsolvency resolution process respect insolvency
of suchcorporate debtom the manner as provided under t| resolution process.
Chapter.

7. D A financial credtor either by itself or jointly with Initiation of
other financial creditors may file an application | corporate
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initiating corporateinsolvency resolution proceg insolvency
against acorporate debtobefore the Adjudicating resolution process
Authority when a default has occurred by financial

Explanation.- For the purpose of this setection,| STedi"-

adefaultmay be in respect of a financial debt ow
to any financial creditor of the corporate debtor ;
not only the applicant financial creditor.

2) The financial creditor shall make an applicat
under suksection (1) in such form and manner g
accompanied with such fee as may be prescribe

3) The financial creditor shall, along with th
application furnish

(@) proof of the default recorded with the
information utility or such other proof o
default as may be specified

(b) the proposed resolution professional to
as an interim resolution piessional; and

(©) any other information as maye specified
by the Board.

4) The Adjudicating Autority shall, within two dayg
of the receipt of the application under sdztion
(2), ascertain the existence of a defaulbtherwise
from the records of information utilitpyr on the
basis of the additional evidence adduced by
financial creditor aprovided insubsection (3)

(5) Where the Adjudicating Authoritis satisfiedthat

€) a default has occurred, the application
complete and no disciplinary proceeding
pending against the resolution professiol
it may by order, admit such apgiition;

(b) default has not occurred or the applicat
is incomplete or any disciplinar
proceeding is pending against
resolution professional, it may, byrder,
reject such application:
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Providedthat prior to rejecting an applicatioon
the groundsnentioned inclause (b) of suisection
(5), the applicant must be given an opportunity
rectify the defect in his application within 3 days
receiving a notice from the Adjudicating Authori
in this regard.

(6) The corporateinsolvency resolution pr@ssshall
commence from the date of admission of
application under subection b).

(7) The Adjudicating Authority shall communicate

(a) the order under clause)(af subsection
(5) to the financial creditor and th
corporate debtor;

(b) the order uder clause (b of subsection
(5) to the financial creditor,

within two days of admission or rejectig
of such application, as the case may be.

(2) An operational creditor shall, on the occurrencq Insolvency
a default, deliver @lemand notice ocopy of an| resolution by
invoice demanding payment of the amol operational
involved in the default to the corporate debtol creditor.
such form as may be prescribed, through
information utility, wherever applicable, or f
registered post or courieor by any electronig
communication

(2 The corporate debtor shall, within a period of
days of the receipt of thdemand notice or copy (¢
the invoice mentionedin subsection (1) bring tg
the notice of the operational creditor

(@) the existence of a dispute, if any, a
record of thependency of the suit ¢
arbitration proceedings filed #tast sixty
days prior to the receipt of such invoice
notice in relation to such dispute throu
aninformation utility or by registered pos
or courier or by any electronig
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communication
(b) the repayment of unpaid operatiodabt

0] by sendingan attested copy o
electronic transfer of the unpa
amount from the bank account
the corporate debtor; or

(i) by sendingan attested copy o
proof that he operational creditg
having encashed a chequissued
by thecorporate debtor

Explanation.i Fort he pur pose of this
means a notice served by aperational creditor to the corporg
debtor demanding repayment of the debt in respect of whicl
default hasccurred.

9. D After the expiry of the period of ten days from {
date of delivery of the invoice or notice demand
payment under sukection () of section8, if the
operational creditor does not reeepayment from
the corporate debtor or notice of the dispute ur
subsection (2) of section8, the operational
creditor may file an application with th
Adjudicating Authority in the prescribed form f¢
initiating acorporatensolvency resolution press

2) The application under stdection (1) shall be file
in such form and manner and accompanied
such fee as may be prescribed.

3) The operational creditor shall, along with t
application furnish

@) the invoice demanding payment or not
deliveral by the operational creditor to tl
corporate debtor;

(b) affidavit to the effect that there is 1
notice given by the corporate deb
relating to a dispute of the unpq
operationabebt

(© a confirmation from the financial
institutions maintainig accounts ofthe

operational creditor that there is

Application for
initiation of
corporate
insolvency
resolution process
by operational
creditor.
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payment of an unpaid operatioraggbt by
the corporate debtor; and

(d) such other information or as may
specified.

4) The Adjudicating Authority shall, within two day
of the receipt of the applicath under sulsection
(2), admit the applicatiomnd communicate sug
decision to the operational creditor and
corporate debtdf, -

(a) the application is complete;

(b) there is no repayment of the unpa
operationabebt

(© the invoice or notie for payment to thg
corporate debtor has been delivered by
operational creditor; and

(d) no noticeof dispute hadeen received b
the operationalcreditor or there is no
recordof disputein theinformation utility.

(5) The Adjudicating Authority shall rejectthe
applicationand communicate such decision to
operational creditor and the corporate deffter

(a) the application made der this sectionis
incomplete;

(b) there has been repayment of the unf
operationabebt

(©) the creditor has not delivered the invoice
notice for payment to the corporate debt
and

(d) notice of dispute has been received by
operationakreditor and there is no reco
of dispute in thénformation utility.

(6) Wihtout prejudice to the conditions mentioned
subsection(3), an operational creditor initiating
corporate insolvency resolution process under
section, may also proposeesolution professiong
to act as an interim resolution professional.

) The corporateinsolvencyresolution processhall
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commence from the date of admission of
application under subection (4) othis section

10.

(1)

(2)

(3)

Where a default has occurredcorporatepplicant
may file an application for initiatingcorporate
insolvency resolution  process with the
Adjudicating Authority.

The application under stsection (1) shall be fileg
in such form, containing such particulars and
such manner and aaopanied with such fee g
may be prescribed.

The corporateapplicant shall, along with the
application furnish the information relating-to

(@) its books of account and such oth
documents and fosuch period as may b
specified and

(b) the proposedresolution professional to b
appointedto act as the interim resolutig
professional

Initiation
corporate
insolvency
resolution

of

process

by corporate

debtor.

(4)

The Adjudicating Authority shall, within a perig
of two days of the receipt of the apgtion,by an
order

(a) admit the application if it is completer
(b) reject the application if it is incomplete

and either casecommunicate sucHecisionto the
corporate debtor.

()

The corporateinsolvencyresolution processhall
commence from #n date of admission of th
application under subection (4) othis section

11.

The following persons shall not be entitled to make
application to initiatecorporate insolvency resolution
processunder this Chapter, namely:

(@)

(b)

a corporate debtowho is undergoing aorporate
insolvency resolution process

a corporate debtor who has completatporate
insolvency resolution processtwelve months

Persons not entitled

to
application.

make
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preceding the date of making of the applicat
underthis Chapter and

(© a corporate detor or a financial creditor whog
resolution plan was approved twelve months be
the date of makingan application under this
Chapterand who has violated any of the terms

suchplan.
12. QD Subject tosubsection (2) he corporateinsolvency| Time-limit for
resolution processhall be completed within | completion of

period of one hundred and eighty days from | insolvency
dateof admissiorof theapplication tanitiate such| resolution process.
process

2) The resolution professional shéile an application
to the Adjudicating Authority to extend the peri
of the corporate insolvency resolution proceg
beyond one hundred and eighty days if instrug
to do so by way of a resolutigrassed at a meetir
of the committee of creditors arglipported bya
vote ofsevanty five percenbf the voting shares

3) On an application under swdection (2) if the
Adjudicating Authority determines that the case
of such complexity that an orderlgorporate
insolvency resolution process cannot be compl
within one hundred anéighty days, it may by
order extend the duration of such processohdy
one hundred and eighty days:

Providedthat any extension of theorporateinsolvency resolutior]
processperiod granted by the Adjudicating Authority under th
section shall not be genda period of ninety days

Provided further that any extension of theorporateinsolvency
resolution process under this section shall not be granted mor¢

once.

13. The Adjudicating Aubority, after admission of th¢ Declaration of
application under section, 9 or sectionl10, shall, by an| moratorium  and
order— public

(a) declare a moratorium for the purposes referre announcement.

in sectionl4;

(b) cause a public announcement of the initiation
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(©)

corporateinsolvency resolutioprocesgo be madeg
under sectionl5 and call for the submission of
claims in the manner laid down in sectit®) and

appoint an interim resolution professional in
manner as laid down in secti@B.

14. (1)

(2)

Providedthat where at any time during tleerporateinsdvency

On the insolvency commencement date,
Adjudicating Authority shall by order decla
moratoriumprohibiting all of the following—

(@) the institution or continuation of suits
proceedings against the corporate del
including exection of any judgement
decree or order in any court of la
tribunal, arbitration panel or othe
authority;

(b) the corporate debtor from transferrin
encumbering, alienating or disposing
any of its assets or any legal right
beneficial interesthereinother than in the
ordinary course of business

(© any action to foreclose, recover or enfo
any security interest created by t
corporate debtor in respect of its prope
including any action under th
Securitisation and Reconstruction
Financial Assets and Enforcement
Security Interest Act, 2002

(d) the recovery of any property by an owr
or lessor where such property is occup
by or in the possession of the corpor
debtor;and

(e the termination, suspension or interrupt
of the supply ofsuch essentialgoods or
services to the corporate deb&s may be
specified

The order of moratorium shall continue till t
completion of thecorporateinsolvency resolutiot
process

Effects
moratorium.

of
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resolution process period, if the Adjudicating Authority apprd
a duly submitted esolution plan under section 3dr the
committee of creditors resolves to liquidate the corporate de
the moratorium shatiease to have effect

15. D The public announcement of theorporatel Public
insolvency resolution procesander the ordel announcement of
referred to in sectionl3 shall contain the corporate
following information namely— insolvency

(@) nameand address of the corporate del resolution process.

under the corporate insolvey resolution
process;

(b) name of the authority with whom th
corporate debtor is incorporated
registered;

(©) the last date for submission of claims;

(d) form in which the claim shall b
submitted;

(d) details of the interim resolutio
profesional who shall be responsible f
receiving claims

(e) penalties for false or misleadingaims;
and

) the date on which theorporateinsolvency
resolution processhall close, which shal
be the one hundred and eightieth day fr
the date of th@dmission of the applicatio|
under section7, 9 or 10, subject to an
extension under section 12.

2) The public announcements under this section ¢
be made in such manner as mayspecified

16. (2) The Adjudicating Authority shall appoint g Appointment and
interim resolution professional within two da] tenure of interim
from theinsolvency commencement date resolution

(2) Where the application forcorporate insolvency professional.

resolution process initiated by—

M a financial creditor othe corporate debtor
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3)

(@)

(b)
(4)

as the case may be, the proposed resoll
professional shall be appointed as
interim resolution professional.

(i) an operational creditor and no proposal
an interim resolution professional is ma
in such application, he Adjudicating
Authority shall make a reference to t
Board for the recommendation of
insolvency professional who may act as
interim resolution professional.

The Board shall, within two days of the receipt ¢
reference from the Adjudicating Aulity under
subsection (2), send to th&djudicating Authority
the name of an insolvency professional who-has

the relevant expertise to act as the inte
resolution professional for the proposeatporate
insolvency resolution procesand

nodisciplinary proceedings pending against him

The term of the interim resolution professio
shall not exceed fourteen days from date of
appointment

17.

(1)

From the date of appointment dhe interim
resolution professional

@) the management of the affairs of t
corporate debtor shall vest in the intef
resolution professional,

(b) the powers of théoard of directors orthe
partners or of the corporate debtgas the
case may &) shall be suspended and
exercised by the interim resolutior
professional;

(c) the officers and managers of the corpof
debtor shall report to the interi
resolution professional and providecess
to such documents and records of t
corporate debtoras may be demanded |
the interim resolution professional;

(d) the financial institutions maintainin

Management  of
affairs of corporate
debtor by interim
resolution
professional.
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(2)

(@)

(b)

(€)

(d)

3)

accounts ofthe corporate debtor shall 4
on the instructions of the corporate deb
in relation to such accoungnd furnish all
information elating to the corporate debt
available with them to the interin
resolution professional.

The nterim resolution professional vested with {
management of the corporate debtor shall

do all acts and execute in the name and on bg
of the corporatedebtor all deedsreceipts, ang
other documents, if any;

take such actions, in the manner and subjed
such restrictions, as may be specified by the Bo

have the authority to access the electronic rec
of corporate debtor from information utilityaving
financial information of the corporate debtor;

have the authority to access th@oks of accounts
recordsand other relevant documents corporate
debtor available with government authoritieg
statutory auditors, accountants arsdich other
persmsas may be specified

Subjectto the provisions of Bapter Ml of this
Part, the interim resolution professional shall hg
immunity from criminal prosecutiorand any othe
liability for anything done or omitted to be done
good faith in the dischargef his duties as a
insolvency resolution professional under this Ac

18.

(1)

The interim resolution professional shall have
responsibility

(@) to collect all informationrelating to the
assets, finances and operations of
corporate debtor for determining i
financial position;

(b) to receive and collate all the clain
submitted by creditors to him, pursuant
the public announcement under sectib®

and 15 within fourteen days of hig

Duties of insolvency
resolution
professional
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(2)

3)

appointment;
(©) to constitute a committee of creditors;

(d) to monitor the assets of the corpor
debtor and manage its operations unt
resolution profesional is appointed by th
committee of creditors; and

(e) to file information collecdd with the
information utility, if necessary.

Theinterim resolutiomrofessionakhall collecthe
following information in relation to the corpora
debtor—

(@) business operations for the previous t
years;

(b) financial and operationgdayments for the
previous two years;

(© list of assets and list of liabilities at tk
time of application for thecorporate
insolvency resolution procesand

(d) such other information as may
specified.

The interim resolution professional shall take
control and custodgf the following assets

(a) any asset over which the corporatebtor
has ownership rights as recorded in
balance sheet of the corporate debtor
information utility, any depository o
securitiesor any other registry that recor
the ownership of aetsincluding-

(i) assets over which the corporalebtor
has ownership rights which may
located in a foreign country;

(i) assets that may or may not be
possession of theorporate debtor

(iif) tangible assets, whether movable
immovable;

(iv) intangible assets including but n
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limited to intellectual property;

(v) securities including shares held in
subsidiary of the corporate debt
financial instruments, insurand
policies, and contractual rights; and

(vi) assets subject to the deterntioa of
ownership byacourtor authority

Explanation.i For the purposes of this sgbction, the
term “assets shal}l not i

(a) assets owned by a third party in possession ol
corporate debtor under contractual arrangem
including but not limited to

0] trust assets; or
(i) bailment contracts

(b) personal assets of any shareholgepartnerof the
corporate debtoas the case may péother than
assets recovered through an applicatiéor
avoidance in accordance wi@thapter Ill); and

(© assets of any Indian or foreign subsidiary of
corporate debtor.

4) The interim resolution professional shall have s
other duties as may be specified.

(2) The personnel ofhe corporate debtor shall exte| Management to
all assistance and cooperation to th&erim| extend ceoperation
resolution professionas may be required by hif to interim
in managng the affairs of theorporate debtor. resolution

(2) Where personnel of theorporatedebtor or any professional.

other person require® ttooperate with the interir
resolution professional does net cooperate, the
interim resolution professional maynake an
application to theAdjudicating Authority for an
order.

3) The Adjudicating Authority, on receivingan
applicationsubsection (2)shall by an order, direq
such personnel or other person

(a) to provide the information requested
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the interim resolution professional;

(b) to comply with the instructions of th
resolution professional and to cooper
with him in collection & information and
management of the corporate debéorg

(©) to direct any person not complying wi
the moratorium to forthwith comply wit
the moratorium.

20. QD The interim resaltion professional shall mak Management of
every endeavour to protect and preserve the \ operations of
of the property of the corporate debtor and mar| corporate debtor as
the operations of the corporate debtor as a g| going concern.
concern.

(2) For the purposes of stdection (1), the interin
resolution pofessional shall have the authority
(@) to appoint accountants, legal counsel

such other professionals as may
necessary;

(b) to enter into contracts on behalf of t
corporate debtoror to amend or modify
the contracts or transactions whialere
entered intqorior to the commencement
corporaténsolvency resolution process;

(© to raiseinterimfresh provided thah doing
S0, No security interest may be grant
over any encumbered property of {
corporate debtor without the prior cems
of the creditors whose debt is secured g
such encumbered property

(d) to issue instructions to its personnel as 1
be necessary for making the corpor
debtor as a going concern; and

(e) to take all such actions as are necessal
keep the corporate debtoras a going
concern.

3) The amount of the interim financewill be

considered part of the costs of tle®rporate
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insolvency resolution process

21.

(1)

(2)

Providedthat a related party to whomarporate debto
owes a financial debt shall not have any right
representation, participation or voting in a meeting
committee of creditcs.

3)

(4)

()

The resolution professonal, after consolidation ¢
all claims received against theorporate debto
shall review thefinancial position of the corporat
debtorand constitute a committee of creditors.

The committee of creditors shall comprise
financial creditos of the corporatedebtor, to whom
the corporate debtapwes financial debts:

Where thecorporate debtoowes financial debts t
two or more financial creditors as part of
consortium or agreement, each such finan
creditor shall be part of the committee of credit
and their voting share shall be determined on
bass of the financial debts owed to them.

Where any person is a financial creditor as wel
an operational creditor,

@) such person shall be considered be a
financial creditor to the extent of the
financial debt owed by thecorporate
debtor and

(b) such person shall be consideredbe an
operational creditor to the extent of t
operational debt owed by theorporate
debtor

and such person shall be included in the comm
of creditors, with voting share proportionate to
extent of finagial debts owed to such creditor.

Where an operational creditor has assigneq
legally transferred any operational debt tg
financial creditor, the assignee or transferee g
be considered as an operational creditor and
not be included agart of the committee @
creditors to the extent of such assignment or I¢
transfer.

Committee
creditors.

of




Bankruptcy Law Reform Committee Draft

(6)

(7)

(8)

Providedthatin case a corporate debtor does not have
financial creditors, the committee of creditors shallve
such composition and decisiomakingprocesses avay be
specified by the Board.

Where the terms of the issuance of finandiabts
issuel as securities provide far single trustee @
agent to act for all financial creditors, edq
financial aeditor may

(@) authorise the trustee or agent to act on
behalf in the committee of creditors to t
extent of his voting share;

(b) represent himself in the committee
creditors to the extent of his voting share

(©) appoint an insolvency prageional (other
than the resolution professional) his own
cost to represent himself in the commit
of creditors to the extent of his votin
share;or

(d) exercise his right to vote to the extent
his voting share singly or in conjunctig
with one omore financial creditors.

The Board may specify the manner of determin
the voting share in respect of financial debts iss
as securities under section (6).

All decisions of the committee of creditors shall
taken by a vote ohot less lhan sevemt five per
cent of voting share:

22.

(1)

(2)

The first meeting of the committee of creditd
shall be held on the day following the constitut
of the committee of creditors.

The committee of creditors, at the first meetin
may, by a majority vote of not less thaaventy
five percentof the voting shareof the financial
creditors either resolve to appoint the inter
resolution professional as a resolution professig
or propose the name of anothénsolvency
professional to replace the interim resolut
professional.

Appointment
resolution
professional.

of




Bankruptcy Law Reform Committee Draft

3)

(4)

(5)

Where the committee of creditors—

€) decides by way of a resolution in a meet
to continue the interim resolutig
professional as resolution professional
shall communicate itsdecision to the
interim  resolution  professional the
corporate debtorand the Adjudicating
Authority; or

(b) proposes to replace the interim resolut
professional, it shall file an applicatig
before the Adjudicating Authority for th
appointment of proposed resoluti
profesional.

The Adjudicating Authority shall forward the narn
of the proposed resolution professional to
Board for its confirmationand shallmake such
appointmentupon confirmatiorfrom the Board

Where the Board does not confirm the name of]
proposedresolution professionalithin two days
of the receipt of the name of the propog
resolution professional, the Adjudicating Author,
shall by order direct the interim resoluti
professional to continue to function as {
resolution professiohantil such time as the Boat
confirms the appointment of the resoluti
professional

23.

(1)

(2)

3

The resolution professional shall conduct the er
corporate insolvency resolution process {
manage the operations of the corporate de
during the corporateinsolvency resolution proce
period unless replaced with other resolut
professional in he manner as laid down in th
Chapter.

The resolution professional shall exercise all s
powers and perform duties as are vested
conferredon the interim resolution profdegal
underthis Chapter.

In case of any appointment of a resolution
professional under stdgectiors (4) and (5) of

Resolution
professional to
conduct corporate
insolvency

resolution process
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section22, the interim resolution professional sh
provide all the information, documents and irelsg
pertaining to the corporate debtorthe resolutiorn
professional.

24, D The members of the committee of creditors N Meeting of
meet in person oby any means of electron| committee of
conferencing creditors

2) All meetings of the committee of creditors shall
conducted by the resolution professional.

3 The resolution professional shall give notice
each meeting of the committee of creditors to
members of the suspendechrd ofdirectoss or the
partners othe corporate debtas the case may b

Provided that any member of sudboard of directors or|

partners as the case maydball not have any right to vol
in a meeting of the committee of creditors:

Provided further that norattendace of anydirector or

partner as the case may $fell not invalidate proceeding
of such meeting.

4) Any creditor who is a member of the committee
creditors may appoint an insolvency professid
other than the resolution professional to repre
such creditor in a meeting of the committee
creditors:

Provided that the fees payable to such insolvel

professional representing any individual creditor will
borne by such creditor.

(5) Each creditor shall vote in accordance with
voting shareassigned to him based on the finang
debts owed to such creditor.

(6) The resolution professional shall determine
voting share to be assigned to each creditor in
manner specified by the Board.

(7) The procedure for the conduct of the meetinthef
committee of creditors shall las specified

25. 1) It shall be the duty of the resolution professidieg Duties of resolution

preserveand protect the assets of tleerporate

professional.
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debtor including the continued business operati
of the corporate debtor

(2) For the purposes of sidection (1), he resolution
professional shall undertake the following actio
namely:

(a) take immediate custody and control of
the assets of thecorporate debtor
including the business recardof the
corporate debtor

(b) represent and act on behalf of dwrporate
debtorwith third parties, exercise rights f
the benefit of thecorporate debtorin
judicial, quasijudicial or arbitration
proceedings;

(©) raise interim finances subject to he
requirement for approval of the committ
of creditors undesection 28;

(d) appoint accountants, lawyers and ot
advisors in the manner as specified
Board;

(e) maintain an updated list of claims;

) convene and attend all meetings of
commitee of creditors;

(9) prepare the information memorandum
accordancevith section 29

(h) invite prospective lenders, investors, g
anyotherpersondo put forward resolutior
plans

0] present all resolutioplansat the meeting
of the committe®f creditors;

0) file an application for avoidance ol
transactionsin accordance with Rapter
I, if required and

(k) such other actions as may be specified
the Board.

3) The filing of an avoidance application under cla
() of subsection (2 by the resolution profession
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shall not in any way impede the proceedings of
corporate insolvency resolution process.

26.

(1)

(2)

®3)

(4)

Provided that where any disciplinary proceedings
pending against the proposeelsolution professional, theg
existing resolution professional shall continue for {
remainingcorporatensolvency resolution process period

The committee of creditors may replace
resolution professional appointed undectwm 22
at any time duringthe corporateinsolvency
resolution process

The committee of creditors may, at a meeting, [
vote of seventy five per cerdf voting shares
propose to replace the resolution professiq
appointed by them under secti@@ with andher
resolution professional.

The committee of creditors shéfirward the namg
of the insolvency professional proposed by then
the Adjudicating Authority

The Adjudicating Authority shall forward the nan
of the proposed resolutio professional to thi
Board for its confirmation anda resolution
professional shall be appointed in the same ma
as laid down in sulsections (3) and (4) of sectig
16:

Replacement of
resolution

professional by
committee of
creditors.

27.

(1)

A corporate debtoror any financial ceditor
accounting for less than sevelfiitye percent of the
voting sharesn the committee of creditors may,
any time during theorporatensolvency resolutior|
process, file an application with the Adjudicati
Authority to replace a resolution profemsal, if
there is evidence to demonstrate tiet resolution
professional has

(a) committed material irregularities in th
conduct of committeefa@reditors; or

(b) not provided notice of meetings of ti
committee of creditors to theorporate
debtao; or

(© provided incorrect information or omitte

Replacement of
resolution
professional by
financial creditor
or corporate
debtor.




Bankruptcy Law Reform Committee Draft

material information fronthe information
memorandum; or

(d) provided additional information to an
resolution applicanbr third party which
has not been provided to the committeg
creditors or ay other resolution
professionglor

(e) conducted the operations of the corpor
debtor in agrossly neggent or fraudulent
manner;or

() failed to exercisex reasonablstandardof
careexpected of such professionatsthe
performance of his powersnd functions;
or

(9) lacked a particular or specialise
qualification required; or

(h) acted in a manner where his intere
conflict with the interests of the corpora
debtor, creditors or other stakeholdens

0] committed any acts in contravemt of
law.

2) Within two days of the receipt of the applicati
under suksection (1), if the Adjudicating Authorit
is of the opinion that there ia prime faciecase
indicating the commission of any of the a
mentioned in swuisection (1) it shall acept the
application and direct the committee of creditorg
propose another resolution professional
conducting the corporateinsolvency resolutior|
processor else it shall reject the application.

3) For the purpose of complianedgth the directons
of the Adjudicating Authority under clause (a)
subsection (2), thecommittee of creditors shal
adopt the same procedure to propose the resol
professional as laid down in secti@B.

(4) The resolution professional appointed under
section shall be entitled to exercise all the pow
and perform the duties as are required b®
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exercisé or performedunder thisAct.

28.

(1)

The resolution professional, ding the corporate
insolvency resolution processhall not take any g
the following actions without the prior approval
the committee of creditors:

(@)

(b)

(€)

(d)

(€)

(f)

(9)

(h)

()

raise any interim financén excess of 3
threshold decided by the committee
creditors at theifirst meeting;

creak any security interest over the ass
of thecorporate debtor

chang the capital structure of th
corporate debtor including by way of
issuance of additional securitieseatinga
new class of securities or buying baak
redemption of issuedecuritiesn case thg
corporate debtor is a company

record any change in the ownerst
interest of thecorporate debtor

give instructions tofinancial institutions
maintaining accounts ofthe corporate
debtor for a debitransaction from any
suchaccounsg in excess of any thresho
decided by the committee of creditors
their first meeting

undertale affiliated or related party
transaction;

amend the memorandum of associatior
articles of associationor constitutional
documents or partnership agreement as
case may bef thecorporate debtor

delega¢ authority of the resolutiof
professional to any other person;

dispog off shares of any substanti
shareholder or their nominees to th
paries;

male any change in the management of
corporate debtor or its subsidiary;

Approval
committee
creditors
certain actions.

of
of
for
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(2)

(3)

(4)

()

(k) transfer rights or financial debts
operational debts under material contrs
otherwise than in the ordinary course
business;

() make changs in the appaitment or termg
of contract ofsuchpersonnel, as specifig
by the committee of creditorer

(m) make changs in the appointment or term
of contract of statutory auditoms internal
auditors of thecorporate debtor

The resolution professional dhaconvene &
committee of creditors and seek the vote of
creditors prior to taking any of the actions un
subsection (1).

No action under subection (1) shall be approve
by the committee of creditors unless approved |
vote ofseventy fivepercent of the voting shares

Where any action under s@lection (1) is taken b
the resolution professional without seeking

approval of the committee of creditors in f{
mannerasrequired in this section, such action sh
be void.

The conmittee of creditors may report the actio
of the resolution professional under ssdxtion (4)
to the Boardwhich may replace the resolutio
professional for undertaking such actions.

29.

(1)

(2)

The resolution professional shall prepare
information memorandum in such form a
manner containing such relevant information
may be specified by the Board to enable
resolution applicant to make a resolutjgan

The resolution professmal shall provide to thg
resolution applicant access to all relev
information in physical andlectronicform subject
to such resolution applicant

(@) complying with provisions ofaw for the
time being in force relating t
confidentiality and insidetrading;

Preparation
information
memorandum.

of
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(b) agreeing to protect any intellectus
property of thecorporate debtoit may
have access tand

(©) agreeing to not share relevanformation
with third partiesunless clauses (a) and
of thissubsection are complied with.

Explanaton.i For the purposes of this sectidmelevant
informatioi means the information required by t
resolution applicant to make the resolutiglan for the
corporate debtor, which shall include the financial posi
of the corporate dehtpall information related to dispute
by or against the corporate debtmd any other mattg
pertaining to the corporate debtor as may be specified

(1) A resolution applicant may submé resolution| Submission of
planto the resoltion professional prepared on t| resolution plan.
basis of the information memorandum.

2 The resolution professional shall review eg
resolution plan received by him emsure that at
minimum, theresolution plarprovidesfor-

(@) the payment of insolvency rdation process
costsin a manner specified by the Boa
which ensures that such costs are pai
priority to the repayment of other debts
the corporate debtpr

(b) the repayment of the operational credit
in a manner specified by the Boashd

(© ensuring that idoes not contravene any
the provisions of the law for the time bei
in force and

(d) meeting such other criteria as may |
specified by the Board.

(©)) The resolution professional shall present to
committee of creditors eadlesolution planwhich
confirms the conditios referred to in subection

().

4 The resolution applicant may attend the meetin
the committee of creditors where thesolution
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planof the applicant is presented:

Provided that the resolution appliod shall not
have a right to vote at the meeting of the commi
of creditorsunless such resolution applicant is a|
a financial creditar

5 The committee of creditors may approve
resolution plarby a vote of not less than sever
five per centof voting share of thefinancial
creditors.
(6) The resolution professional shall submit {
resolution plan as approved by the committeg
creditors to the Adjudicating Authority.
31. (1) The Adjudicating Authority shll review the| Order of
resolution plan submitted by the resolutio] Adjudicating
professional to authority
(@) ensure that the resolution planeets the approylng or _
requirements of subection (2) of sectio rejecting resolution
30 plan.

(b) confirm that the resolution plan provid
for the repayment of the operation
creditors in such manner as specified
the Boardwhich shall in no event be les
than the amount the operational credit
would be paid in the event of a liquidati
of the corporate debtor under section 54

(©) confirm that there is no materi
irregularity in exercise of the powers I
the resolution professional duringhe
corporatensolvency resolution perigénd

(d) confirm that it complies with such oth
conditions as may be specified by f
Board.

32. Q) If the Adjudicating Authority is satisfied that th Effect of approval.

resolution plan confirms to requirements

referred to in suisection (1) of section 31 ghall
by order approve the resolution plan which shal
binding on he corporate debt@nd itsemployees

shareholders, creditors and guarantors and (
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stakeholders involved in the resolution plan.

(2) After the order of approval under sabction (1);

(a) the moratorium order passed by
Adjudicating Authority uder sectionl4
shall cease to have effeand

(b) the resolution professional shall forwg
all records relating to the conduct of t
corporate insolvency resolution proces
and the resolutionplan to the Boardo
record on itsdata base of thexformation
relating to such corporate insolvency
resolution process

CHAPTER Il
LIQUIDATION PROCESS
33. (2) If the Adjudicating Authority is of the opinion th{ Initiation of

the resolution plan does not conforto any of| liquidation.

the requirementsnentioned insubsection (1) of

section 31 it shall by order reject the resolutig

plan andsuch order shall provide for the followir|

@) liquidation of thecorporate debtom the
manner laid down in this Chapter;

(b) a public announcement statinfpat the
corporate debtas in liquidation;and

(© intimation of such liquidation ordeto the
authority with which thecorporate debto
is registered.

2) Where the Adjudicating Authority does not rece

a resolution plan under sidection (7) of setion
300n or before the expiry of thmaximumperiod
permitted for completion of the corporate
insolvency resolution proceser the fast track
corporate insolvency resolution process as the
may bethe Adjudicating Authority shall

(@) pass an wmler requiring the corporate
debtorto be liquidated in the manner
laid down in this Chapter;
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(b) issue a public announcement stating 1
thecorporate debtas in liquidation; and

(©) cause intimation thereof to be sent to
authority with whch the corporate debto
is registered.

3) Where the committee of creditors by a vote of
less than seventy five per cent of voting sh
resolves to liquidate a corporate debtor at any {
during the corporate insolvency resolution prog
or the fas track corporate insolvency resoluti
process but before the confirmation of an
resolution plan the Adjudicating Authority, or
being intimated about such resolution, shall

(a) pass an order requiring the corpor
debtor to be liquidated in the mamnas
laid down in this Chapter;

(b) issue a public announcement stating 1
the corporate debtor is in liquidation; ang

(©) cause intimation thereof to be sent to
authority with which the corporate debt
is registered

4) Where the resolutionplan approved by th
Adjudicating Authority is contravened by tf
concernectcorporate debtor, then any persather
than the corporate debtoryhose interests ar
prejudicially affected by such contravention, m
make an application to the Adjudicating tAarity
for an ordemundersubsection(5).

(5) On an application under sidection (4), if the
Adjudicating Authority determines that th
corporate debtor has contravened the provision
the resolution plan, it shall:

(a) pass an order requiring theorporate
debtor to be liquidated in the manner
laid down in this Chapter;

(b) issue a public announcement stating 1
the corporate debtor is in liquidation; ang

(©) cause intimation thereof to be sent to
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authority with which the corporate ll@r
is registered.

(6) Subject to section 53, when a liquidation order
been passed, no suit or other legal proceeding
be commenced, or if pending at tdate of the
liquidation order, shall be proceeded with, doy
against the corporate dehtor

Providedthat nothing in suksection (6) shall apply to an
proceeding pending in appeal before Bupreme Court g
a High Court:

Provided further that suit or other legal proceeding
behalf of the corporate debtor may be commenced by
liquidator with the prior approval of the Adjudicatin
Authority.

(7) The ligquidation order shall be deemed to be
notice of discharge to the officersmployees an(
workmen of the corporate debtor, except when
business of the corporate debtor is contin
during te liquidation process by the liquidator.

(8) Notwithstanding any terms contained in
resolution plan approved under Chapters | an
of this Part, on the appointment of a liquidal
under this section, all powers of the board
directors, key managal personnel and th
partners of the corporate debtor, as the case
be, shall cease to have effect andlishe vested in
the liquidator:

Providedthat the personnel of the corporate debtor s
extend all assistance and cooperation to the liquidat
may be required by him in managing the affairs of
corporate debtor and provisions of section 19 of this
shall applymutatis mutandiso this Chapter.

34.

(1)  Where the Adjudicating Authority passes an or|
for liquidation of the corporate debtorunder
section 33, the resolution professional appoir
for the corporateinsolvency resolution proceg
under Chapter Il shall act as the liquidator for

purposes of liquidation unless replaced by

Appointment of
liquidator and fee
to be paid.
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(2)

3)

(4)

(5)

Adjudicating Autheity under subsection (2).

The Adjudicating Authority may by order repla
the resolution professional- if

(@) the resolution plansubmitted by the
resolution professionalinder section 3(
was rejectedfor failure to meet thg
requirements mentiodein subsection (1)
of section31; or

(b) the Board recommendhbe replacement g
a resolution professional to the
Adjudicating Authority for reasons to &
recorded in writing

For the purposes of stdection (2), the
Adjudicating Authority may dect the Board tg
proposeamother insolvency professional to be
liquidator.

The Board shall propose an insolver
professional within two days of the direction issu
by the Adjudicating Authority under std®ction

3).

The Adjudicating Authotyy shall on receipt of th¢
proposal of the Board for the appointment of
insolvency professional as liquidator, confirm su
insolvency professional as the liquidator.

(6)

(7)

An insolvency professional proped to be
appointed as a liquidator shall charge such feg
the conduct of the liquidation proceedinaisd in
such proportion to the value of the liquidation tr
assets amay be specifietly the Board

The fees for the conduct of the liquidati
proceedings under stdection (6) shall be paid 1
the liquidator from the proceeds of the liquidat
trust assets) the manner set out in sectibA.

35.

(1)

Subject to the directions of the Adjudicati
Authority, theliquidator shall have thiollowing
powers and duties, namely:

(@) to verify all claims of all the creditors;

Powers and duties
of liquidator.
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(b) to take into his custody or control all tf
property, effects and actionable claims
which the corporate debtor is or appear;
be entitledo;

(© to evalate and reportthe assets of sug
corporate debtor in the manner as may
specified by the Board;

(d) to take such measures to protect i
preserve the assets and properties of
corporate debtcas may be required

(e) to carry on the businesd the corporate
debtorfor its beneficial liquidationas may
be required

() to do all acts and to execute, in the ng
and on behalf of the corporate debtor,
deeds, receipts and other documents,
for the purpose, to use, whamecessary
the corpoate seal aapplicable;

(9) to sell the immovable and movah
property and actionable claims of t
corporate debtor in liquidation by publ
auction or private contract, with power
transfer such property to any person
body corporate, or to selhé same in
parcels;

(h) to draw, accept, make and endorse
negotiable instruments including bill
exchange, hundi or promissory note in
name and on behalf of the corpor
debtor, with the same effect with respeci
the liability as if such instments had bee
drawn, accepted, made or endorsed by
on behalf of thecorporate debtoin the
ordinary course of its business;

0] to take out, in his official name, letter
administration to any deceas
contributory and to do in his official nam
any other act necessary for obtain
payment of any money due from
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contributory or his estate which cannot
conveniently done in the name of t
corporate debtor, and in all such cases,
money due shall, for the purpose

enabling the company liggator to take
out the letter of administration or recoy
the money, be deemed to be due to
company liquidator himself;

()] to obtain any professional assistance fr
any person or appoint any professional
discharge of his duties, obligations a
responsibilities;

(K) to invite and settle claims of creditors a
claimants and distribute proceedm
accordance with the provisions of this Ag

0] to institute or defend any suit, prosecut
or other legal proceedings, Ccivil
criminal, in the mame or on behalf of th
company;

(m)  to investigate the financial affairs of tf
corporate debtor to determine undervall
or preferential transactions;

(n) to take all such actions, steps, or to si
execute and verify any paper, de
document, apgfcation, petition, affidavit,
bond or instrument as may be necesg
for liquidation, distribution of assets and
discharge of his duties and obligations ¢
functions as company liquidator;

(o) to apply to the Adjudicating Authority fg
such ordersor directions as may b
necessary for the liquidation of t
corporate debtor

(p) to report the progress of the liquidati
process in a manner as may be specifie(
the Board; and

(q) to perform such other functions as may
specified by théoard.

(2) The liquidator shall have the power to consult ¢
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©)

of the stakeholders entitled to a distribution un
section 54in the discharge of his duties and {
performance of his functions:

Provided that any such consultation shabt be
binding on the liquidator:

Provided further that the records of any su
consultation shall be made available to all of
stakeholders not so consulted, in a man
specified by the Board.

Notwithstanding the provisions of ssledion (1),
the liquidator shall perform such other duties as
Adjudicating Authority may specify ithisregard

36.

1)

(@)

For the purposes of liquidation, a trust shall
formed by the liquidatoover the assets meoned
in subsection (3), which will be called the
liquidation trust in relation to the corporate debtg

The liquidator shall be the fiduciary trustee of {
liquidation trust and shall hold it for the benefit
all the creditors.

Liquidation trust.

3)

Subject to sulsection (4), the liquidation trug
shall comprise of all liquidation trust assets wh
shall include the following-:

@) any assets over which the corporate de
has ownership rights, including all righ
and interests themeias evidenced in th
balance sheet of the corporate debtor o
information utility or records in the
registry or any depository recordin
securities of the corporate debtarby any
other means as may be specified by
Board.;

(b) assets that mayr may not be in possessit
of the corporate debtor including but 1
limited to encumbered assets;

(©) tangible assets, whether movable
immovable;

(d) intangible assets including but not limitg
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to intellectual property, securitig
(including sharedheld in a subsidiary o
the corporate debtyr and financial
instruments, insurance policies, contract
rights;

(e assets subject to the determination
ownership by the coudr authority

() any assets or their value recovered thro
proceedingdor avoidance of ransactiong
in accordance with iaapterlll;

(9) any asset of theorporate debtoin respect
of which a secured creditor h
relinquished security interest;

(h) any other property belonging to or vest
in the corporate debtaat the insolvency
commencement date; and

0) all proceeds of liquidation as and wh
they are realised.

(4) The following shall not be included in th
liquidation trust assets and shall not be used
recovery in the liquidation, namely:

@) assetowned by a third party which are
possession of thecorporate debtor,
including but not limited to

() assets held in trust for any third part
(i) bailment contracts;

(iii) contributions in respect of employs
pensions; or

(iv) other contraatal arrangements that ¢
not stipulate transfer of title but on
use of the assets ;

(b) assets in security collateral held
financial services providers and are subj
to netting and seaiff in multi-lateral
trading or clearing transactions;

(© personal assets of any shareholder
partnerof a corporate debtoas the cast
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may beprovidedsuch assets amot held
on account of transactionthat may be
avoidedunder this @apter,

(d) assets of any Indian or foreign subsidi
of thecorporate delatr; or

(e) any other assets as maydpecified by the

Board
37. ) Notwithstandhg anything contained in any oth| Powers of
law for the time being in forcehé liquidator shall liquidator to access
have the power to access any information sysf information.
for the purpose of admissi and proof of claims
and identification of the trust assets relating to
corporate debtor from the followingources
namely:-
(a) aninformation utility;
(b) credit information systemsegulated unde
law for the time being in force
(© any agecy of the Central, State or Loc
Government including any registratior
authorities;
(e information systems for financial and ng
financial liabilitiesregulated undelaw for
the time being in forge
()] information systems for securities a
assetgosted as security interesigulated
underlaw for the time being in force
(9) anydatabasenaintained byhe Board; and
(h) any other surce as may bespecified by
the Board.
38. (1) Theliquidator slall receive or collect the claims ¢ Consolidation  of
creditors within a period of twenigne days from| claims.
the date of the commencement of the liquidai
process
(2) A financial creditor may submit a claim to tl

liquidator by providinga record of such clain
stored with a information utility:
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©)

(4)

()

Providedthat where the informatiorelating to the
claim is not stored in thenformation utility, the
financial creditor may submit the claim in the sa
mannerprovided for the submission of clainfier

the operational creditor wtersubsection(3).

An operational creditor may submit a claim to 1
liquidator in such form and in such manremd
along with such supporting documents require(
prove the claimas may be specified by the Board

A creditor who is partly aifiancial creditor ang
partly an operational creditor shall submit claimg
the liquidator to the extent of his financial debt
the manner as provided subsection(3) and to
the extent of his operational debt under-sabtion

(4).

A creditor mg withdraw or vary his claimunder
this sectiorwithin fourteen days of its submissior]

39.

(1)

(2)

The liquidator shall verify the claims submitt
under section 38 within such time as specified
the Board.

The liquidator may require any creditor or th
corporate debtor or any other person to prog
any other document or evidence which he thi
necessary for the purpose of verifying, the whols
any part of the claim.

Verification of
claims.

40.

(1)

)

3)

The liquidator may, after verification of claim
under this section, either admit or reject the clg
in whole or in part, as the case may be:

Providedthat where the liquidator rejects a claim
he shall record in writing the reasons for such
rejection.

The liquidator shall communicate admission
rejection of such claims to the creditor a
corporate debtor within three days.

A creditor may appeal to the Adjudicatir
Authority against the decision of the liquidat

rejecting the claims within fourteen day$ the

Admission or
rejection of claims.




Bankruptcy Law Reform Committee Draft

receipt of such decision.

41. The liquidator shall determine the value of claims admi| Valuation of
under section 40 in such manner as may be specified i claims.
Board.

42. ) Subject to section 43yhere the liquidatoor the| Avoidance of

resolution professional as the case mayshef the | preferential
opinion that thecorporate debtohas at a relevar] transactions.
time given a preference to any person the
manner laid down isubsection(2), he shall apply
to the Adjudicating Authiaty, which may pass on
or more of the orders under in Section 44

2) subject b subsection (3), a corporatdebtor shall
be deemed to have given a preference if

(a) there is transfer of property or an inter
thereof of the corporate debtordagerson
as referred to in sukection (3);

(b) the transfer under clause (a) was made
or on account of an antecedent finang
debt or operational debt or other liabiliti
owed by the corporate debtor for t
benefit of creditor or a surety or
guarantorand

(d) the transfer has the effect of pultti
creditor or a surety or a guarantor intg
better position than the position he wol
have been if such transfer had not b
made

3) For the purposes of this section, preference
notinclude the following transfers

(a) transfer made for payment of a finang
debt or a operational debt incurred b
corporate debtor and is in fact
substantially contemporaneous exchang

(b) transfer made in the ordinary coursetlod
business or financial affairs of the
corporate debtaor the transferee;

(© any transfercreatng a security interest if
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property acquired by the corporate del
to the extent

(i) such security interest secures n
value and was given at or after t
signing of a security agreement th
contains a description of suc
property asecurity interest

(i) was in fact used by corporate deb
to acquire such property; and

(i) transfer was registered with &
information utility on or before thirty
days after he corporate debto
receives possession of such propert

(4) The fact thatny transferis madein pursuance o
the order of a court does not, preclude such trar
to be deemed as giving of preference by
corporate debtor.

Explanationi Forthepup ose of t hi s secHt
money or its worth in goods, services, or new credit, or relea
the transferee of property previously transferred to
transferee in a transaction that is neither void nor voidable b
liquidator or the redation professional under this Act, includir
proceeds of such property, but does not include a financial dé
operational debt substituted for existing financial debt
operational debt.

43. (1) A prefereme shall be deemed to be given &
relevant timewhere-

@) if a preference is given to a related pa
(other than by reason only of being
employee),then during the period of twg
years preceding the insolvency
commencement dater if a prefeenceis
given to a related partythen during the
period of one year preceding t
insolvencycommencement datand

(b) and in either case, the preference \
given at a time when thecorporate
insolvency resolution process in respect
the corporate ebtor could have bee

Relevant time for

avoidance
preferences.

of
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initiated.

44,

(1)

An order made with respect to a preference gi
by a corporatelebtormay:

(@)

(b)

(€)

(d)

(e)

(f)

(9)

require any property transferred
connection with the giving of th
preference tobe vested in the corpora
debtor;

require any property to be so vested i
represents in the hands of any person,
application either of the proceeds of salg
property so transferred or of money
transferred;

release or discharge (in olle or in part) of
any security interest created by t
corporate debtor;

require any person to pay, in respect
benefits received by him from th
corporate debtor, such sums to |
liquidator or the resolution professional,
the Adjudicating Autbrity may direct;

provide any personal guarantor whg
financial debts or operational debts ow
to any person were released or dischar
(in whole or in part) by the giving of th
preference to be under such new or revi
financial debts or operathal debts to tha
person as the Adjudicating Authori
deems appropriate;

provide for securityfor the discharge o
any financial debt or operational de
imposed by or arising under the order,
such a financial debt or an operational d
to becharged on any property and for t
security or charge to have the same prig
as a security or charge released
discharged wholly or in part by the givir
of the preference; and

provide for the extent to which any pers

whose property is so vest in the

Orders in case of
preferential
transactions.
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(2)

3)

corporate debtor, or on whom financ
debts or operational debts are imposed
the order, are to be proved in t
liquidation or the corporate msolvency
resolution procesdor financial debts o
operational debts which arose from,
were relased or discharged wholly or
part by the giving of the preference.

An order under this section shall rot

(a) prejudice any interest in property whi
was acquired from a person other than
corporate debtor and was acquired in g
faith and ©or value, or prejudice an
interest deriving from such an interest; a

(b) require a person who received a ben
from the preference igood faith and for
value to pay a sum to the liquidator or {
resolution professional, except where
payment igo be in respect of a preferen
given to that person at a time when he \
a creditor of the corporate debtor.

Where a person has acquired an interest in proj
from a person other than the corporate debtq
question, or has received a benefibnfr the
preference, and at the time of that acquisition
receipt

(a) he had notice of the relevant surround
circumstances and of the releva
proceedings, or

(b) he was a related party with respect to
corporate debtor in question or the pers
to whom that the corporate debtor gave
preference, then, unless the contrary|
shown, it shall be presumed for t
purposes of this section that the inten
was acquired or the benefit was recei
otherwise than in good faith.

Explanation.i (1) Forthe purposes of this sectior

(a) the relevant surrounding circumstances




Bankruptcy Law Reform Committee Draft

the circumstances which amounted to
giving of the preference by the corporg
debtor in question; and

(b) a person has notice of the relevs
proceedings if heis aware that an
application for the initiatiorof a corporate
insolvency resolution proceshas beer
made, or that liquidation orcorporate
insolvency  resolution  process has
commenced.

45.

(1)

)

If the liquidator or the resolution professional §
the case may beon an examination of th
transactions of the corporate debtor determines
certain transactions were made during the rele
time which were undervalued, he shall make
application to the Adjudicating Ahority to
declare such transactions as void aedersethe
effect of such transactioin accordance with thi
Chapter

A transaction shall be considered underval
where

(a) the corporate debtor makes a gift to
person;or

(b) the corporate d#or entes into a
transaction thaprovides for the corporate
debtor, to receive no consideratian

(© the corporate debtor engerinto a
transactionwith a person whictinvolves
the transfer of one or more assets by
corporate debtoffor a consideation the
value of which is significantly less than t
value of the consideration provided by
corporate debtor.

Avoidance
undervalued
transactions.

of

46.

(1)

In an application for avoidinga transaction a
undervalue with a person other tharekated party
the liquidatoror the resolution professional as f{
case may heshall demonstrate that the transact

occurred within the period of one year preced

Relation-back
period
avoidable
transactions.

for
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(2)

©)

(4)

the insolvency commencement date.

In an application foravoidng a transaction &
undervalue with a person which is a related pg
the liquidator or the resolution professional as
case may be, shall demonstrate that the transal
occurred within the period of two years preced
the insolvency commencement date.

The Adjudcating Authority may require a
independenexpert to adduce evidence relating
the value of the transactisnmentioned in thig
section.

A person seeking to defend an underval
transaction shall demonstrate to the Adjudicat
Authority that suchiransaction was undertaken

(a) in the ordinary course of business of {
corporate debtor; and

(b) for benefit of the corporate debtor.

47.

(1)

(2)

Wherean undervalued transaction has takéace
andthe liquidatoror the resolution professional
the case may behas not reportedt to the
Adjudicating Authority a creditor shareholder or
partner of a corporate debtor as the case may
may make an application to the Adjudicati
Authority to declare such transactions void g
reverse thie effectin accordance with thist@pter

The Adjudicating Authority shall examine tk
application made under sigiection (1) and if it ig
satisfied that

@) undervalued transactions had ocedn
and

(b) liquidator or the resolution professional
the case may bafter having sufficien
information or opportunity to ava
information of such transactions did n
reportsuch transaction to the Adjudicatif
Authority,

it shall pass an oet-

Application by
creditor in cases of
undervalued
transactions.
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(@)

(b)

restoring the position as it existed befq
such transactions and reversing the eff¢
thereof in the manner as laid down
sectior45 and 48

requiring theBoard toinitiate disciplinary
proceedingsagainst the liquidatoor the
resoldion professional as the case may I

48.

1)

The order of the Adjudicating Authority undeub
section (1) of section45 may provide for the
following:-

(@)

(b)

(€)

(d)

require any property transfed as part o
the transaction, to be vested in f{
corporate debtor;

release or discharge (in whole or in pé
any security interest grantedby the
corporate debtor

require any person to pay such sums
respect of benefits received by su
person, to the liquidatoor the resolution
professional as the case may, l@s the
Adjudicating Authority may direct; or

require the payment of such considerat
for the transaction as may be determir
by anindependenéxpert leading evidence

Effect of order
under section 45.

49.

1)

Where the corporate debtor has entered into
undervalued transaction and the Adjudicat
Authority is satisfied thatsuch transactiorwas
deliberately entered into by such corporate debt

(@)

(b)

for putting assets of the corporate deb
beyond the reach of any person who
entitted to make a claim against the
corporate debtor; or

in order to adversely affect the interestg
such a person in relation to tbaim,

the Adjudicating Authority shall ake an order

(a)

restoring the position to what it would hal

been if the transaction had not been entg

Transactions
defrauding
creditors.
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into; and

(b) protecting the interests of persons who
victims of such transactisen

Providedthat an order under this section

(@) shall rot prejudice any interest in proper
which was acquired from a person ot
than the corporate debtor and was acqu
in good faith, for value and without notig
of the relevant circumstances, or prejud
any interest deriving from such an intere
and

(b) shall not require a person who receive
benefit from the transactioim good faith,
for value and without notice of the relevas
circumstances to pay any sum unless
was a party to the transaction.

Explanation.i For the purposes of this sectighe
relevant circumstances in relation to
transaction are the circumstances by vir
of which an order under this section m
be made in respect of the transaction.

50.

(1)

(2)

Where the corporate debtor has beent dra
transaction involving the receipt dfnancial or
operational debin the periodwithin two years
preceding thensolvencycommencemendate the
liquidator or the resolution professional as the c
may be may make an applicatidior avoidance of
such transactiorio the Adjudicating Authority if
the terms of such credit transaction requi
exorbitant payments to be made by the corpo
debtor.

The Board may specify the circumstances in wh
a transaction shall be covered under-seattion

).

Extortionate credit
transactions.

51

(1)

Wherea creditor has transacted with the corpo
debtor and such transaction is sought to be avg

under section 50, it shall be a defence for

Defence of
extortionate credit
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creditor to demonstratdatsuch transaction was |
the ordinary course of business and was for
benefit of the corporate debtor.

transaction.

52. (1) The Adjudicating Authority after examining th Orders of
avoidance application made under sectihin | Adjudicating
respect of an extortionateedlit transaction sha| Authority in
make an order respect of
(a) to restore the position prior to su extortlor?ate credit

transaction: transactions.
(b) set aside the whole or part of tlkebt
created on account of the extortion
credit transaction;
(© modify the terms of the transaction,;
(d) require any person who is, or was, a p4q
to the transaction to repay any amo
received by such person; or
(d) require any security interest that w
created as part of the extortionate cre
transaction to be relinquished to th
liquidator or the resolutin professional a:
the case may be
53. Q) gasecured creditor in the liquidation proceedingg Secured creditor in
y liquidation
(@)  relinquish its security interest to th{ Proceedings
liquidation trust and receiveroceeds from
the sale of assets by the liquidator in
manner specified igection 54or
(b) realiseits security interest in the amner
specifiedin this section.
(2) Where the secured creditor realises security inte
under clause (b) of stdxction (1), heshall inform
the liquidatoror the resolution professional as f{
case may band identify theasset subject to suq
securityinterestto be realised.
3) Before any security interest is realised by

secured creditor under this sectidhe liquidator
shallverify if the existence of such security inter¢
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secured creditor to realise only such secu
interest the existence of which may be proyv
either—

(@) by the records of such security intereg
maintained by aimformation utility;, or

(b) by such other means as may be speci
by theBoard.

(4) A secured creditor may enforce, realise, se
compromise or deal with the secured asset
accordance with such law as applicable to
security interesbeing realised and to thecseed
creditorand apply the proceeds received from s
enforcement to recover the debts due.

(5) If in the course of realising a secured asset,
secured creditor facessistancdrom the corporatg
debtor or any person connected therewith in tal
possessionof, selling or otherwise disposing @
the security, the secured creditor may make
application to the Adjudicatinguthority to permit
the secured creditor to realise the secured ass
accordance withaw for the time being in force

(6) The AdjudicatingAuthority, on the receipt of a
application from a secured creditor under -s
section (5) may pass such order as may
necessary to permit a secured creditor to res
secured assets in accordance Wath for the time
being in force

(7) Where the enforcement of the securityterest
under suksection (4)yields an amounby way of
proceeds which it excess of the debts due to 1
secured creditor, the secured creditor shall

(@) account to the liquidator for such surpll
and

(b) tender to the liquidator any surplus fun
received from the enforcement afuch
securedssets.

(8 The amount of insolvency resolution process cq
due from secured creditors who realise thg
security interests in the manner provided in {
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(9)

section,shall be deducted from the proceeds
any realisatiorby such secured creditors, and th
shall transfer such amounts to the liquidator tg
included in the liquidation trust.

Where the proceeds of the realisation of the se(
assets & not adequate to repay debts owed to
secured creditor, the unpaid debts of such secd
creditor shall be paid by the liquidator in t
manner specified in clause (e) of sadrtion (1) of
section 54.

54.

(1)

Notwithstanding anything to the contrary contair
in anylaw enacted by the Parliament or aBtate
Legislature for the time being in forcethe
proceeds from the sale of the liquidation tr
assets shall be distributed in the following orde
priority and within such period as may
specified

@) the insolvency resolution process costs
the liquidation costs paid in full;

(b) the following debts which shall ran
equally between and among the followi

(i) debts owed to a secureueditor in
the event such secured creditor |
relinquished security in the mann
set out in section 53; and

(i) wor kmen’ s d
three months before the liquidati
commencement date;

(© wages and any unpaid dues owed
employeesother than workmen for th
period of three months before t
liquidation commencement date;

(d) the following classes of creditors shall
paid equally between andmang the
following :-

(i) financial debts owed to unsecur
creditors; and

Distribution
assets.

of
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@)

©)

(4)

©)

(i) workme n’' s dues i n
period of nine months beginning fro
twelve months before the liquidatig
commencement date and ending th
months  before the liquidatio
commencement date;

(e) the following dues rank equally betwee
and among the following

® any amount due to the Stg
Government and the Centr
Government in respect of the whole
any part of the period of two yea
before the liquidation commenceme
date;

(i) debts owed to a secured creditor
any amount unpaid following th
enforcement of security interest;

) any remaining debts;
(9) preference shareholders, if any; and

(h) equity shareholders or partners, as the ¢
may be.

Any contractual arrangements between recipit
under subsection (1) with equal rking, if
disrupting the order of priority under that sy
section shall be disregarded by the liquidator.

The fees payable to the liquidator shall be dedu
proportionately from the proceeds payable to €
class of recipients under sgbction (1),and the
proceeds to the relevant recipient shall
distributed after such deduction.

Where the affairs of the corporate debtor have K
completely wound up, and its assets comple
liquidated, the liquidator shall make an applicat
to the Adjudicating Authority for the dissolution ¢
such corporate debtor.

The Adjudicating Authority shall on applicatig
filed by theliquidator under susection (4 order
that the corporate debtor shall be dissdl®m
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the date of that order and the corgte debtor sha
be dissolved accordingly.

(6) A copy of an order under sufection (5 shall
within seven days from the date of such order
forwarded to the authority with which the corpor
debtor is registered.

Explanation.i Forthe purpose dthis section

(i) it is hereby clarified that at each stage of the distribu
of proceeds in respect of a class of recipients that
equally, each of the debts will either be paid in full, or \
be paid inequal proportionwithin the same class (¢
recipients if the proceeds are insufficient to meet
financial debts or operational debts in falhd

(ii) t he t'edme ss"wo s hmé h
meaning as assigned to it in the Companies 2@13 to be
appliedmutatis mutandiso this section

CHAPTER IV

FAST TRACK CORPORATE INSOLVENCY
RESOLUTION PROCESS

55. (1) A corporateinsolvency resolution processrried| Fast track
out in accordance with this Chapter shall be ca corporate
a fast track corporate insolvency resolut| insolvency
process. resolution process.

2) Subject to suisection (3) the fast track corporat]
insolvency resolution process shall be comple
within a period of ninety days from the insolven
commencement date.

3) The resolution professional shall file an applicat
to the Adjudiating Authority to extend the perig
of the fast trackcorporateinsolveny resolution
process beyondinety days if instructed to do g
by way of a resolution passed at a meeting of
committee of creditors and supported by a vot¢
seventy ive percenof the voting share

4% On an application under swgection (3) if the
Adjudicating Authority determines that the case
of such complexity that an orderlfast track
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Provided that any extension of the fast track corpor
insolvency resolution process period granted by
Adjudicating Authority under this section shall not
beyond a period of fty five days:

Provided further that any extension of the fast trg
corporate insolvency resolution process under this se
shall not be granted more than once.

corporateinsolvency resolution process cannot
completed within ninety days, it ag by order|
extend the duration cfuch process beyond ning
days:

56. (1)  An application for fast trackorporateinsolvency| Eligibility of
resolution processnay be made in respect of t| corporate  debtor
following corporate debtors, namely: for fast Track
(a) a corporate debtor with assets and incg f:orplorate

below a level as may beotified by the INso vgncy

Central Governmenbr resolution process
(b) a corporate debtor with such ek of

creditorsor such amount of delis may be

notified by the Central Governmermir
(© such other category of corporate person

may be notified by the Centra

Government

57. D) An application for fast trackorporate msolvency| Manner of
resolution procesmay be initiatecby a creditoror | initiating fasttrack
corporate debtor as the case maydygurnishin corporate

P & g insolvency

(a) the proof ofthe existence of default 4 resolution process.
evidenced by records availabwith an
information utility or such other means
may be specified by the Board; and

(b) such other information as may be specif
by the Board to establish that the corpor
debtor is eligible for fast track corpora
insolvency resolution process

58. The process for conducting an corporate insolvg Applicability of

resolution process under Chapter Il and the provis
relating to offences and penalties under Chaptérstall

Chapter 1l to this
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apply mutais mutandigo this Chapter. Chapter
CHAPTER V
VOLUNTARY LIQUIDATION
59. (1) A corporate person in respeat whom a defaul{ Voluntary

has not occurred and who intends to liquidate it| liquidation
voluntarily may initiate voluntary liquidation
proceedingsinderthe provsions of this @apter.

2) The process for voluntary liquidation of a corpor
person under subection (1), shall meet suq
conditions and procedural requirements as ma
specified by the Board.

3) Without prejudice to suisection (2), voluntary

liquidation proceedingsof a corporate perso
registered as a company shadéet the following
conditions

(@) a declaration from majority of the directg
of the company verified by an affiday
stating that-

(i) they have made a full inquiry into t
affairs of the company and they ha
formed an opinion that either th
company has no debt or that it will |
able to pay its debts in full from th
proceeds of assets sold in t
voluntary liquidation; and

(i) the company is not ey liquidated to
defraud anyperson;

(b)  the declaration under swlause (aghallbe
accompanied  with  the  follawng
documents:

0] audited financial statements a
record of business operations
the company for the previouso
years or for the period since i
incorporation, whichever is lesse

(i) a report of the valuation of th
assets of the company, if a
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prepared by a registered valuer;

(c)  within four weeks o declaration under sul
clause (a)there shall b-

() aspecial resolution of the shareholdg
of the company requiring the corporg
debbr to be liquidated voluntarilyand
appointing an insolvency professional
act as the liquidatogr

(i) a resolution of the shareholders of {
company in ageneral meeting requiring th
company to be wound of voluntarily as
result of expiry of the period of its duratio
if any, fixed by its articles or on th
occurrence of any event in respect of wh
the articles provide that the company,
the case my be and appointing af
insolvency professional to act as f{
liquidator, and

(d) if the company owes any debt to a
person,within two days of a resolutio
under sukclause (c)creditors representin
two-thirds in value ofthe debt of the
company sh&l haw supported suc
resolution.

(4) The company shall notifthe Registrar of
Companies and the Board about the sharehg
resolution to liquidate the company within twg
days of such resolution or the subsequent appr
by the creditors, as thase may be.

(5) Subject to approval of the creditors under-g
clause (c) of subsection (3) the voluntary
liquidation proceedingsn respect of a compan
shall be deemed to have commenced ftbendate
of passing of the resolution under stlbu® (b) of
subsection (3).

(6) The provisions of sections 35 to 54 of Chapter
and Chapter VII shall apply to volurdry
liquidation proceeding$or corporate personmder
this Chaptemutatis mutandignd the reference {
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insolvency commencementit#® under any of th
aforesaid sections shall be construed &e
commencement date for volunga liquidation
under this @apter.

@) Where the affairs of the corporate person have |
completely wound up, and its assets comple
liquidated, theifuidator shall make an applicatig
to the Adjudicating Authority for the dissolution
such corporate person.

(8) The Adjudicating Authority shall on applicatig
filed by the liquidator under sukection (7) orde
that the corporate debtor shall besdised from
the date of that order and the corporate debtor
be dissolved accordingly.

(9) A copy of an order under sugection (§ shall
within seven days from the date of such order
forwarded to the authority with which the corpor
person igegistered.

CHAPTER VI

ADJUDICATING AUTHORITY FOR CORPORATE PERSONS

60. D The Adjudicating Authority, in relation t( Adjudicating
insolvencyresolutionand liquidation for corporat{ Authority for
persons, including corporate debtosball be the corporate persons
National Company Law Tribunal having territor
jurisdiction over the place where the registe
office of a company is located and can entertair
application under this Act regarding such corpol
debtor or corporate person.

(2) Without prejudice to ub-section (1) ang
notwithstanding anything to the contrary contair
in this Act,where acorporatensolvency resolutior
process or liquidation proceeding of a corpof
debtor is pending before National Company L
Tribunal -

(a) an insolvency resolution process of
bankruptcy proceeding of a persol
guarantor of such corporate debtor must
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filed before the National Company La
Tribunal and at any point of time durir
the pendency of aorporateinsolvency
resolution process or liquidatig
proceeding ofa corporate debtor befo
National Company Law Tribunal, th
National Company Law Tribunal may pa
an order transferring to itself an insolven
resolution  process or  bankrupt
proceeding of a personal guarantor of
corporate debtor pending in Debtd®eery
Tribunal; and

(b) the National Company Law Tribunal sh
be vested with all the powers of the D¢
Recovery Tribunal as contemplated un
Part 1l of this Act for the purpose o
clause (a) of this sugection.

3 Notwithstanding anything to the contrary contair
in any other law for the time being in force, {
Adjudicating Authority of the National Compar
Law Tribunal shall, have jurisdiction to entertain
dispose of

(a) any suit or proceedin@py or against the
corporate debtor or corporate person;

(b) any claim made by or against the corpor
debtor or corporate person, includi
claims by or against any of its brancheg
India; and

(© any question of priorities or any oth
question vhatsoever, whether of law ¢
facts, arising out of or in relation to th
individual debtor of the corporate debtor
corporate person.

4% The National Company Law Tribunal shall ha
jurisdiction to entertain or dispose of any s
proceeding, clainor question under sufection (3
whethersuch suit, proceeding, claim or quest
has been instituted or has arisen on, before or
the date of commencement of insolvency
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liquidation process.

)

No injunction shall be granted by any coy
tribunal or authority in respect of any action tak
or to be taken, in pursuance of any power confe
on the National Company Law Tribunal or t
National Company Law Appellate Tribunal by
under this Act.

(6)

Notwithstanding anything contained inthe
Limitation Act, 1963 or in any other law for th
time being in force, in computing the period
limitation specified for any suit or application
the name and on behalf of a corporate debtor
which an order of moratorium has been m
under this Part, the period during which su
moratorium is in place shall be excluded.

61.

(1)

Notwithstanding anything to the contrary contain
under the Companies Act 2018 appeal from a
order of the National Company Law Tribun
under this Act shall bel&d within forty five days
before the National Company Law Appella
Tribunal.

Provided an appeal against a liquidation on
passed under section 33 may only be admitte
grounds of material irregularity or fraud committ
in relation to such a liquidation order.

Appellate
Authority.

(2)

The National Company Law Appellate Tribur
may, if it is satisfied that a person was prevern
by sufficient cause from filing an appeal with
forty five days, allow the appeal to be @lvithin a
further period not exceeding fifteen days.

(3)

An appeal from an order of the National Compg
Law Appellate Tribunal on a question of law ung
this Act shall be filed within ninety days before t
Supreme Court.

62.

The Supreme Court ay, if it is satisfied that &
person was prevented by 8akent cause from
filing an appeal within ninety days, allow tf

Appeal to Supreme
Court.
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appeal to be filed within a further period n
exceeding thirty days.

63. No civil court or authority sall have jurisdiction tg Civil court not to
entertain any suit or proceedings in respect of | have jurisdiction.
matter on which National Company Law Tribuf
or the National Company Law Appellate Tribur
has jurisdiction under this Act.

64. Notwithsanding anything contained in th Expeditious
Companies Act, 2013, lere an application is n¢ disposal of
disposed of or order is not passed within the pe| applications.
specified in the Act, the National Company L
Tribunal or the National Company Law Appellg
Tribunal as the case mayepshall record the
reasons for not doing so within the period
specified; and the Presideraf the National
Company Law Tribunabr the Chairpersoof the
National Company Law Appellate Tribunas the
case may be, may, after taking into account
reasons so recorded, extend the period specifig
the Act bya period not exceeding five days.

65. (1) If, during the conduct of a corporate insolver Fraudulent or
resolution process or a liquidation process | malicious initiation
insolvency professiondinds that the initiation off of proceedings
the corporate insolvency resolution process b
creditor or a corporate debtas the case may b
was fraudulent and/or was initiated with malicig
intent for any purpose other than the resolutior
an insolvency, the insolvency professional sl
make an application to the Adjudicating Author
for an order under this section.

(2) If, during the conduct of a voluntary liquidatiq
process, the liquidator finds that the initiation
the voluntary iquidation process by the corporg
debtor was fraudulent and/or was initiated wvitib
intent for defrauding any person, the liquidat
may make an application to the Adjudicati
Authority for an order under this section.

3) If the Adjudicating Authoty passes an order th
the finding of the resolution professional or t
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liquidator under suisection (1) or (2), as the ca
may be, is accurate, any person who knowir
and wilfully authorised or permitted such cond
by the corporate debtor or theeditor, as the cass
may be shall be liable for a penalty which shall r
be less than one lakh rupees but which may ex
to three lakh rupees.

66.

(1)

If during the corporate insolvency resadut
processr a liquidation procesé is found that any
business of the corporate debtor has been ca
on with intent to defraud creditors of the corpor
debtor or creditors of any other person, or for
fraudulent purpose, then the Adjudicati
Authority on the application of the resoluti
professional may order that any persons who Vv
knowingly parties to the carrying on of ti
business in such manner shall be liable to m
such contributions (if any) to the assets of
corporate debtor ashe Adjudicating Authority
may deem fit.

Fraudulent trading

or
trading.

wrongful

)

3)

If during the corporate insolvency resolutior
process it isfound thatsubsection 8) of this
section applies in relation to a person who is or
been a directoor partnerof the corporate debt@s
the case may bé¢he Adjudicating Authority, on th
application of the resolution professional,
order that that person shall be liable to make g
contribution {f any) to the assets of the corpor{
debtor ashe Adjudicating Authority may deem fit

This suksection applies in relation to a person-if

(@  before the insolvency commencement d
that person knew or ought to have kno
that the commencement of a corpor
insolvency  resolution proces was
imminent in respect of such corpora
debtor; and

(b) that person was a director or a partner
the corporate debtorsdahe case may be,
that time:
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Providedthat the Adjudicating Authority shall not mak
an order under subection (2) with rgpect to any person
it is satisfied thatfter the conditionsnentioned in claus
(a) of subsection (3) werdirst satisfiedin relation to that
person that person exercised due diligence in minimig
the potential loss to the creditors of the cogp@rdebtor.

Explanation.i For the purposes of this section a per
shall be deemed to have exercised due diligence if
diligence was reasonably expected of a person carryin
the same functions as are carried out by that diremtg
partner as th case may bén relation to the corporat
debtor.

67.

(1)  Where the Adjudicating Authority passes an or|
under suksection (1) or sulsection (2) of sectiof
66, as the case may b&, may give such furthe
directions as it may deem appropriate §iving
effect to the order, and in particular, t
Adjudicating Authority may—

(a) provide for the liability of any perso
under the order to be a charge on any (
or obligation due from the corporate deb
to him, or on any mortgage or charge
any nterest in a mortgage or charge
assets of the corporate debtor held by
vested in him, or any person on his beh
or any person claiming as assignee fron
through the person liable or any perg
acting on his behalf; and

(b) from time to time make such furthel
directions as may be necessary
enforcing any charge imposed under f{
section.

Explanation.7 For the purposesfahis section,
“ a s s iimclndesed person to whom or in wha
favour, by the directions of the person (made lig
under clause (a) of this subection), the debi
obligation, mortgage or charge was created, is{
or transferred or the interest created, but doeg
include an assignee for valuable considera

given in good faith and without notice of any of {

Proceedings under

section 66.
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groundson which the declaration has been madg

(2) Where the Adjudicating Authority makes arder
undersubsection (1) or (2) okection66, as the
case may be, in relation to a person who i
creditor of the corporate debtor, it may direct t
the whole orany part of any debt owed by ti
corporate debtor to that person and any inte
thereon shall rank in priority after all other de
owed by the corporate debtor and after any intg
on those debts.

CHAPTER VI
OFFENCES AND PENALTIES

68. Whereany officer of the corporate debtdras— Punishment for
(1) within the twelve months immediately preceding 1 concealment ,Of
insolvency commencement date prolpgrty. n
anticipation of

(@) wilfully concealed any part of the proper yinging up.
of the corporate debtor or concealed 3
debt due to or from the corporate debtoir
such value as may be specified

(b) fraudulently removed any part of ti
property of the corporate debtor of su
value as may be specified, or

(©) wilfully concealed, destroyed, mutilated
falsified any bok or paper affecting o
relating to the property of the corporg
debtor or its affairs, or

(d) wilfully made any false entry in any bog
or paper affecting or relating to th
property of the corporate debtor or
affairs, or

(e) fraudulently parted ith, altered or mads
any omission in any document affecting
relating to the property of the corporg
debtor or its affairs, or

() wilfully created any security interest ove
transferred or disposed of any property
the corporate debtor which hasedn
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obtained on credit and has not been [
for unless the pawning, pledging
disposal was in the ordinary course of
business of the corporate debtor, or

(9) the knowledge of the doing by others
any of the acts mentied in clauses (c

(d) or (8;

(i) at any time after the insolvency commencen
date,committedany of the acts mentione
in subclause(a) to (f) of clause Jj or has
the knowledge of the doing by others
any of the things mentioned sub-clauses
(c) to (e) of clausé€); or

(iii) at any time after the insolveng
commencement datetaken in pawn or
pledge, or otherwise receives, the propg
knowing it to be so secured, transferred
disposed,

he shall be punishable with imprisonment for a term wh
shall not bedss than three years but which may exten
five years and with fine which shall not be less than
lakh rupees but which may extend to three lakh rupees:

Providedthat nothing in this section shall render a per|
liable to any punishment under thiscgon if he proves tha
he had no intent to defraud or to conceal the state of a
of the corporate debtor.

(2) On or after the insolvency commencement date| Punishment for

an officer ofthe corporate debter transactions
(@) has made or caused to be made any gi defrgudmg
creditors.

transfer of, or charge on, or has cause(
connived at the in the execution of a dec
or order against, the pregy of the
corporate debtor,

(b) has concealed or removed any parthe
property of the corporate debtor since,
within two months before, the date of &
unsatisfied judgment, decree or order
payment of money obtained against
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corporate debtor

he shall bepunishable with imprisonment for a term whi
shall notbe less than one year but which may extend to
years and with fine which shall not be less than one
rupees but whicmay extend to three lakh rupees:

Providedthat a person shall not bpunishableunder this
section if the acts mentioned in claus) of subsection (1)
were committed more than five years before the insolvg
commencement date; or if he proves that, at the tim
those acts, he had no intent to defraud the creditors ¢
corporate debtor.

8} On or after the insolvency commencement d| Punishment for
where an officer of the corporate debter misconduct in
course of corporate
insolvency
resolution process.

(a) does not disclose to the resoluti
professional all the property of th
corporate debtor, and how, to whom,
what consideration and whehe corporatg
debtor disposed of any part of that prope
(except such part as has been dispose
in the ordinary course of the business
the corporate debtor), or any informati
as the resolution professional may requ
or

(b) does not deliver to the resolutiorn
professional (or as he directs) all or part
the property of the corporate debtor as i
his control or custody, and which he
required to deliver; or

(© does not deliver to the resolutig
professional all books and papers in
control or custody belonging to th
corporate debtor and which he is requi
to deliver; or

(d) fails to inform the resolution profession
of his knowledge that a debt has be
falsely proved by any person during t
corporate insolvency resolution pess, as
soon as practicable; or

(e) prevents the production of any book
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paper affecting or relating to the prope
or affairs of the corporate debtor; or

) attempts to account for any part of {
property of the corporate debtor
fictitious losses or expensest if he has sg
attempted at any meeting of the creditors
the corporate debtor within the twel
months  immediately preceding tl
insolvency commencement date,

he shall be punishable with imprisonment for a term wh
shall not be les than three years but which may exteng
five years and with fine which shall not be less than
lakh rupees but whichay extend to three lakh rupees:

Providedthat nothing in this section shall render a per|
liable to any punishment under this $ewctif he proves tha
he hadno intent to defraud or to conceal the state of aff
of the corporate debtor.

71.

On and afterthe insolvency commencement datehere
any persondestroys, mutilates, alters or falsifies any bog
papers or securities, or makes or is in the knowledg
making of any false or fraudulent entry in any regis
book of account or document belonging to the corpd
debtor with intent to defralior deceive any persdre shall
be punishable with imprisonment for a term which shall
be less than three years but which may extend to five \
and with fine which shall not be less than one lakh ruj
but which may extend to three lakh rupees

Punishment for

falsification of

books of corporate
debtor

72.

Where an officer of the corporate debtorakes any
material and wilful omission in any statement relating
the affairs of the corporate debtdre shall be punishabl
with imprisonment for @aerm which shall not be less thi
three years but which may extend to five years and

fine which shall not be less than one lakh rupees but w
may extend to three lakh rupees

Providedthat a person shall not be liable for punishm
under this sean if he proves that he had no intent
defraud.

Punishment for
wilful and material
omissions from
statements relating
to affairs of
corporate debtor

73.

(2) Whereany officer of the corporate debte+

Punishment for




Bankruptcy Law Reform Committee Draft

(@) on or after the insolvency commencem( false

date, makesa false representation ( representations to
commits any fraud for the purpose | creditors.
obtaining the consent of the creditors of
corporate debtor or any of them to
agreement with reference to the affairs
the corporate debtor, during the corpor
insolvency resolution process, or th
liquidationprocess

(b) prior to the insolvency commenceme
date,has madeny false representation,
commited any fraud, for that purpose,

he shall be punishable with imprisonment for a term wh
shall not be less thahree years but which may extend
five years and with fine which shall not be less than
lakh rupees but which may extend to three lakh rupees.

74. 8} Where the corporate debtor or any of its adfs| Punishment for
violate the provisions of section 14, any sy contravention  of
officer who knowingly or wilfully committed,| moratorium.
authorised or permitted such contravention
punishable with imprisonment for a term whi
shall not be less than three years but which
extend to five yars and with fine which shall n¢
be less than one lakh rupees but which may ex
to three lakh rupees.

(20 Where any creditor violates the provisions
section 14 then any person who knowingly 4
wilfully authorised or permitted such contraventi
of section 14 by a creditor shall be punishable v
imprisonment for a term which shall not be I¢
than one year but which may extend to five yg
and with fine which shall not be less than one |
rupees but which may extend to three lakh rupe

75. Where any person furnishes information in #pplication| Penalties for false
made under section 7, which is false in material particu| information
knowing it to be false or omits any material faatowing | furnished in
it to be materialsuch perso shall be punishable with | application.
fine not less than one lakh rupees but which may exter
three lakh rupees:
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Providedthat no person shall be liable under théstion if
it is established that such person had exercised
diligence in trying to collect theelevant information.

Explanation.i For the purpose of this section, a per:
shall be deemed to have exercised due diligence if
diligence was reasonably expected of a person carryin
the same functions as were carried out by that persg
relation to the debtor or the corporate debtor (as the
may be).

76. (i) Where an operational creditor hasvilfully or | Penalty for non-

knowingly concealedh an application under sectiq disclosure of
9 the factthatthe caporate debtor fhnotified him | dispute or
of a dispute in respect of the unpaigerationadebt| repayment of debt
or the full and final repayment of the unpg by operational
operational debt creditor.

(ii) Where any person who knowingly and wilful
authorised or permitted sucboncealmentunder
clause(i);

such operational creditor or persams the case may b

shall be punishable with imprisonment for a term wh

shall not be less than one year but which may extend tq

years and with fine which shall not be less than one

rupees but which ay extend to three lakh rupees.

77. ® Where a corporate debtor provides informatiorn Penalty for
the application under section 10 which is falsg providing false
material particulars, knowingt to be false ang information in
omits any material fact, knowing to be material| application made
or by corporate

(1) Where any person who knowingly and wilful debior.

authorised or permitted the furnishing of su
informationunder sukclause (i)

every officer or the corporate person or tleespn referreg
to in subclause (ii), as the case may bleals be punishablg
with imprisonment for a term which shall not be less t
three years but which may extend to five years and
fine which shall not be less than one lakh rupees but w
mayextend to three lakh rupees.

Explanation. T For the purpose of this section,
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application filed by the corporate debtor shall be dee
to be false in material particulard, in case the fact
mentioned or omitted in the application, if true or
omitted from the application as the case may be, w
have been sufficient to determine the existence of a de
under this Act.

PART Il

INSOLVENCY RESOLUTION AND BANKRUPT CY FOR
INDIVIDUALS AND PARTNERSHIP FIRMS

CHAPTER |
PRELIMINARY

78. (1) This Part shall apply to the whole of India exc({ Application.
the State of Jammu and Kashmir.

(2) The Adjudicating Authority for the purposes of t
Part shall be the Debt Recovery ibimal
constituted under section 1A of the Recovery|
Debts and Bankruptcy Act, 1993.

79. In this Part, unless the context otherwise requires, Definitions.

) “associate” of the de

@ a person who belongs to the imrad
family of the debtor;

(b a person who is a relative of the debtor ¢
relative of the spouse of the debtor;

(©) a person who is in partnership with t
debtor;

(d) a person who is a spouse or a relative
any person with whom the debtor is
patnership;

(e a person who employs or is employed
the debtor and for this purpose, a
director or other officer of a company sh
be treated as employed by that company

() a person who is a trustee of a trust in wh
the beneficiaries of the tsuinclude, or the
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terms of the trust confer a power that n
be exercised for the benefit of, the deh
or an associate of the debtor; and

(9) a company, where the debtor or the del
along with his associates, own more th
fifty per cent of the shareapital of the
company or control the appointment of {
board of directors of the company.

Explanation.i For the purposes of th
cl ause, “relative”
person, means anyone who is related
another, if-

0] they are members of a mtlu Undivided
Family;

(i) they are husband and wife; or

(iii) they are any other individual related
affinity or consanguinity within the
specified degree as determined under
law for the time being in force, ¢
individuals in a step or adoptiy
relationship within such specified degree

(2) “bankrupt” means

@) a debtor who has been adjudged
bankrupt by a bankruptcy order ung
section 126; or

(b) where a bankruptcy order under sect
126 has been made against a firm, eac
the partnes of the firm as on the date of t

order;
3) “bankruptcy” means th
(4) “bankruptcy debts” in

@ any debt owed by him as on the bankrup
commencement date;

(b any debt for which he mayelbome liable
after bankruptcy commencement date
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before his discharge by reason of g
transaction entered into before t
bankruptcy commencement daaed

(© any interest provable under section 171,

(5) “bankruptcy commenc eam
on which a bankruptcy order is passed by
Adjudicating Authority under section 126;

®6) “bankruptcy order” me
Adjudicating Authority acceptingreapplication for
bankruptcy under section 126;

) “bankr upt anganspa processs agdinsi
debtor under Chapters IV and V of this part;

B8 “bankruptcy trustee”
professional appointed as a trustee for the esta
the bankrupt under section 125;

9) “chapter” means a cha

(10 “commi ttee of cred
constituted under section 134;

(1) “debtor-" means

@) a person resident in India, other th
corporate debtor; or

(b) a person resident in India, other th
corporate debtor who, at any time dhgri
the preceding three years has carried
business in India:

Providedthat for the purposes of suause (b), a perso
resident in India, other than corporate debtor, carrying
business includes

(1) the carrying on of business by
unincorporatedirm or firm of which such
individual is a member

(i) the carrying on of business by an agen
manager for such individual or for su
unincorporated firm or firmof which such
individual is a member
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(120 “dischargeor der me a n ssed dyn the
Adjudicating Authority discharging the debt
under sections 92, 119 and 138;

(13) “excludedassets” for the p
includes—

(@ unencumbered tools, books, vehicles ¢
other equipment as are necessary to
debtor or lankrupt for his personal use
for the purpose of his employmer
business or vocation,

(b) unencumbered, furniture, househ(
equipment and provisions as are neces
for satisfying the basic domestic needs
the bankrupt and his immediate family;

(© any unencumbered personal ornament
the debtor or his immediate family whig
cannot be parted with, in accordance W
religious usage;

(d) any unencumbered life insurance policy
pension plan taken in the name of debto
his immediate family; ah

(e an unencumbered single dwelling u
owned by the debtor of such value as n
be prescribed;

149 “excluded debt” means

@ liability to pay fine imposed by a court
tribunal;,

(b) liability to pay damages for negligeng
nuisance or breachof a statutory,
contractual or other legal obligation;

(c) liability to pay maintenance to any pers
under any law for the time being in force

(d) liability in relation to a student loan; and

(e)  anyother liability as may be prescribed,;

15 “fm” means an uni ngd
individuals carrying on business in partners
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under the Partnership Act, 1932 (9 of 1932);

260 “i mmedi at e family” 0
spouse, dependent children and dependent parg

17 “partnetrshmepandseba deb
partners in a firm are jointly liable;

18 “proof of debt”™ for {
debt submitted by the creditor under section 171

19 “qualifying debt"” me a
includes interest orany other sum payable
respect of the amounts owed under any contrac
the debtor for a liquidated sum either immediat
or at certain future time and does not inclade

(@) an excluded dept
(b)  adebtto the extent it is securedid

(c) any dét which has been incurred thr
month prior to the date of the applicati
for fresh start process;

(200 “repayment pl an” me an
debtor in consultation with the resoluti
professional under section 105 containing
proposal tothe committee of creditors for
restructuring ohis debts or affairs;

) “resolution professio
resolution professional appointed as a resolu
professional for conducting the fresh start prog
or insolvency resolution poess;

22 “spouse” for t hsectiop 46
includes a former spouse;

23) “undi scharged bankrup
has not received a discharge order under se
138;

CHAPTER II
FRESH START PROCESS
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(1) A debtor who is unableto pay his debts an| Eligibility for
satisfiesthe conditionsof this section shall be| making an
entitled to a fresh start by obtaining a dischg application.
from his qualifying debts under this Chapter.

2) A debtor may applyeither pesonally or through &
resolution professionafor a fresh start under th
Chapter in respect of his qualifying debts to
Adjudicating Authority if-

€)) the gross annual income of the debtor d
not exceed rupees 60,090/

(b) the aggregate value of ghassets of th
debtor does not exceed rupees 20,000/

(©) the aggregate value of the qualifying de
does not exceed rupees 35,000/

(d) he isnotan undischarged bankrupt;

(e) he does not own a dwelling un
irrespective of whether it isncumberear
not;

) a fresh start process, insolvency resolut
process or bankruptcy process is
subsisting against him; and

(9) no previous fresh start order under t
Chapter has been made relation to him
in the twelve months prior to the date
the applicabn under this section.

D) When an application is filed under section 80 b Application for
debtor fresh start order.

(@) a moratorium shall commence on the d
of the said application in relation to all tf
debts and shall cease to have effect on
date of admission of such amaition;and

(b) during the moratorium period

0] any pending legal action or leg
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proceeding in respect of any of K
debts shall be deemed to hg
been stayed; and

(i) his creditors shall not be entitled
initiate any legal action or legq
proceedings in respeof any debt.

(2) The application under section 80 shall be in s
form and manner and accompanied by such fe(
may be prescribed and shall include,

(a) a list of all debts owed by the debtor as
the date of theadd application along with
details relating to the amount of each de
interest payable thereon and the name
the creditors to whom each debt is owed

(b) the interest payable on the debts and
rate thereof stipulated in the contract;

(© a list of securityheld in respect of any ¢
the debts,

(d) the financial information of the debtor al
his immediate family for up to two yea
prior to the date of the application;

(e) the particulars of the debtor's perso
details, as may be prescribed,;

) the reasons for makirthe application;

(9) the particulars of any legal process whi
to the debtor's knowledge has be
commenced against him;

(h) the confirmation that no previous fres
start order under this Chapter has b
made in respect of the qualifying debts
the debtor irthe twelve months prior to th
date of the application;

and such application shall be supported by an affidavit.

82. (2) Where an application under section 80 is filed| Appointment of
the debtor through a resolution professional, | Resolution
Adjudicating Authority shalinake a request to th Professional.
Board within two days of the date of t
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application and shall seek confirmation that

(a) there are no disciplinary proceedin
against the proposed resoluti
professional; and

(b) the proposed resolution professional
relevant expeise or is suitable to act as
resolution professional for the fresh st
process.

2) The Board shall communicate to the Adjudicat
Authority in writing either

€)) confirming the appointment of th
proposedesolution professional; or

(b) rejecting the appointment of the propog
resolution professional and nominating
resolution professional suitable for t
fresh start process.

3) Where an application under section 80 is fi
personally by the debtor, theAdjudicating
Authority shall make a request to the Board wit
two days of the date of threceipt of arapplication
to nominate a resolution professional for the fr
start process.

(4) The Board shall nominate a resolution professig
within two days of receiving the request sent by
Adjudicating Authority under subection (3).

(5) The Adjudicating Authority shall appoint th
resolution professional recommended or nomina
or by the Board under clause (a) of sdztion (2)
or subsectbn (4), as the case may be, by an ord

(6) A resolution professional appointed by t
Adjudicating Authority on a nomination by th
Board shall be provided a copy of the applicat
for fresh start.

(7 The resolution professional appointed biie
Adjudicating Authority shall furnish a performan
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security in accordance with section 206.

83.

(1)

The resolution professional shall examine
application made under section 80 within se
days of his appointment, and submit a report to
Adjudicating Authority, either recommendir
acceptance or rejection of the application.

Examination of
application by
resolution
professional.

(2)

The report referred to in swdection (1) shal
contain the details of the amounts mentioned in
applicaton which in the opinion of the resolutig
professional are

€) qualifying debts; and

(b) eligible for discharge under sectiég.

®3)

The resolution professional may call for sy
further information or explan@n in connection
with the application as may kequired from thg
debtor or any other person who, in the opinion
the resolution professional, is likely to possess g
information.

(4)

The debtor or any other person, as the case ma
shall furnish such information or explanati
within two days ofreceipt of the request under s
section(3).

()

The resolution professional shall presume that
debtor is unable to pay his debts at the date of
application if-

(@) in his opinion the information supplied
the application indicates that the debtor
unable to pay his debts and he has
reason to believe that the informati
supplied is incorrect or incomplete; and

(b) he has reason to believe that there is
change in the financial circumstances
the debtor sice the date of the applicatiq
enabling the debtor to pay his debts.

(6)

The resolution professional shall reject |
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application, if in his opinion

€) the debtor does not satisfy the conditig
specified under section 80; or

(b) none of the debt disclosed in th¢
application by the debtor may |
categorised as a qualifying debt; or

© the debtor has deliberately made a fa
representation or omission in i
application or with respect to th
documents or information submitted.

()

Where the ciramstances for rejection as specifi
in subsection (6) do not exist, the resolutio
professional may recommend acceptance
rejection of the application.

(8)

The resolution professional shall record
reasons for recommeimdj the acceptance (
rejection of the application in the report ung
subsection(1).

9)

The resolution professional shall give a copy,
the report under subection(1) to the debtor.

84.

(1)

The Adjudicating Authority shall pass an org
either admitting or fjecting the application on th
basis of the report submitted by the resolut
professional under section 83.

Admission or
rejection of
application by
Adjudicating
Authority.

(2)

The Adjudicating Authority shall within five day
from the date of submission of the report by
resolution professional, pass an order under
section(1).

3)

If in the opinion of the Adjudicating Authority, th
resolution professional has not complied with t
requirements of sectiorB3, the Adjudicating
Authority may reject the report of the resoluti
professional submitted under that section and

an order as it deems fit under ssdxtion (1).
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(4)

The order passed under ssdxtion(1) accepting
the application shall state the amounts which K
been accepted as qualifying debts by the resoll
professional and other amounts eligible
discharge undesection 92 for the purposes of t
fresh start order.

()

A copy of the order passed by the Adjudicat
Authority under suksection(1) along with a copy
of the application shall be provided to the credit
mentioned in thepplication vithin two days of the
passing of the order.

85.

(1)

On the date of admission of the application,
moratorium period shall commence in respect o
the debts.

Effect of admission
of application.

)

During the moratorium period

€)) any pending legal action or legi
proceeding in respect of any debt shall
deemed to have been stayed; and

(b) subject to the provisions of section 86, |
creditors shall not initiate any legal acti
or legal proceedings in respect of any de

®3)

During the moratorium period, the debtor shall

€) not act as a director of any company,
directly or indirectly take part in or be
concerned in the promotion, formation
management of a company;

(b) not dispose of or alienate any of his assg

() inform his business gitners that he i
undergoing a fresh start process;

(d) prior to entering into any financial (¢
commercial transaction of a value notifi
by the Central Government, eith
individually or jointly, be required tq
inform all the parties involved that he
undergoing a fresh start process;

(e) disclose the name under which he en
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into business transactions, if it is differg
from the name in the application admitt
under sectio®4;

() travel overseas only with the permission
the Adjudicaing Authority.

(4)

The moratorium ceases to have effect at the er
the period of six months beginning with the d
of admission unless the order admitting
application is revoked under sectigh.

86.

(1)

Any creditor mentioned in theorder of the
Adjudicating Authority under section 84 to whorm
qualifying debt is owed may, within a period of t
days from the date of receipt of the order un
section 84, object only on the following ground
namely

@) inclusion of a debt as a difging debt; or

(b) incorrectness of the details of t
qualifying debt specified in the order ung
Section 84.

Objection
investigation.

and

()

A creditor may file an objection under sabction
(1) by way of an application to the resoluti
professional.

3)

The application under stgection (2) shall be
supported by such information and documentg
may be prescribed.

(4)

The resolution professiohahall consider every
objection made under this section.

(5)

The resolution professional shall investigate
objections under sufection(2) and either accef
or reject the objections, within ten days of the ¢
of the application.

(6)

The resolution professional mayo motucarry out
investigation on any matter that appears to hin
be relevant to the making of a final list
qualifying debts for the purposes of section 92.




Bankruptcy Law Reform Committee Draft

(7)

On the basis of the investigat®ander sulsection

(5) or subsection(6), the resolution profession

may -

@) prepare an amended list of qualifying de
for the purpose of the discharge order;

(b) make an application teéhe Adjudicating
Authority for directions under section 9
or

(© take any other steps in relation to t
debtor.

(8)

The resolution professional may carry out
investigation under this section in such manne
he thinks fit.

87.

(1)

The delbor or the creditor who is aggrieved by t
decision of the resolution professional un
section 86, may within ten days of such decis
make an application to the Adjudicating Author
challenging the decision on any of the followi
grounds, namely-

@) that the resolution professional has
given an opportunity to the debtor or t
creditor to make a representation; or

(b) that the resolution professional collud
with the other party in arriving at th
decision; or

© that the resolution pfessional has ng
complied with the requirements of sea
86.

Challenge
decision
resolution
professional.

to
of

(2)

The Adjudicating Authority shall decide th
application referred to in sedection (1) within ten
days of such application, and make adeo as it
deems fit.

(3)

Where the application under sabction (1) has
been allowed by the Adjudicating Authority,
shall forward its order to the Board and the Bo

may take action against the resolution professi
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under section 219.

88. (2) The debtor shaH General duties of
debtor.
@) give to the resolution professional su
information as to his affairs, attern
meetings and comply with the requests|
the resolution professional in relation to t
fresh start process.
(b) as soon as reanably possible, inform th
resolution professional on becoming aw
of -
0] any material error or omission
relation to the information o
document  supplied to th
resolution professional; or
(i) any change in financig
circumstances after the date
appliation, where such change h
an impact on the fresh stg
process.
89. D The debtor or the creditor may apply to { Replacement of
Adjudicating Authority for the replacement of tf resolution

resolution professional on any of the followi
grounds, namely

(@)

that the resolution professional is acting
has acted so as to unfairly harm {
interests of the debtor or the creditor, as
case may be, by

@ not giving the debtor or th
creditor an opportunity to make
repesentation, wherever require
under this Chapter;

(i) not collecting the adequa
information required for thg
considerdon of the applicatior]
under this Chapter;

professional.
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(iii) conducting the fresh start proce
negligently or fraudulently; or

(iv) colluding with the other party.

(b) the resolution professional is n
performing his functions as expeditioug
or as efficiently as is reasonah
practicable or has failed to exercise
reasonable standard of care expecteq
such professionalsnithe performance g
his powers and functions.

)

The Adjudicating Authority shallexamine the
application within two days of the receipt of t
application under subection(1).

3)

Where the Adjudicating Atiority is satisfiedthat
there exist grounds for replacementre$olution
professional, it shall make a reference to the Bq
for replacement of the resolution professional.

(4)

The Adjudicating Authority shall appoint anoth
resolution professial for the purposes of the fres
start process on the basis of the recommendq
by the Board.

()

The Adjudicating Authority may give directions
the earlier resolution professional

@) to share all information with the ne
resolution professial in respect of the
fresh start process; and

(b) to cooperate with the new resolutig
professional in such matters as may
required.

(6)

The Board shall take action against the resolu
professional against whom the application refet
to in subsection (1) has been filed and who |
been replaced with a new resolution professio
under section 219.

90.

)

The resolution professional may apply to 1

Directions

for




Bankruptcy Law Reform Committee Draft

Adjudicating Authority for directions for any of th compliances of
following, namely: restrictions etc.
€) compliance 6 any restrictions referred
in subsection 3 of section 85, in case
noncompliance by the debtor;
(b) compliance of the duties of the deb
referred to in section 88, in case on fn
compliance by the debtor; or
(c) quashing any decision of the earl
resoltion professional.
(2) The resolution professional may apply to
Adjudicating Authority for directions in relation {
any other matter under this Chapter.

91. (1) The resolution professional mayubmit an| Revocation of
application to the Adjudicating Authority seeki order admitting
revocation of its order made under sect®hin | application.
any of the following circumstances, namely :

(a) if due to any chage in the financia
circumstances of the debtor ethiebtor is
ineligible for afresh start process; or

(b) norrcompliance by the debtor of th
restrictions imposed under ssbction 3 of
section85; or

(c) if the debtor has aetl in amala fide
manner and has wilfully failed toomply
with the requirements under this Chapte

(2) The Adjudicating Authority shall, within five day
of the receipt of the application under sdxtion

(1), make an order for reasons to be recorde

writing, accepting or rejecting the application.
3) On passing of the order accepting the applical

referred to in sulsection (1), the moratorium arn
the fresh start process shall be deemed to have
terminated.

(4)

A copy of the order passed by the Adjudicgt
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Authority under this section shall be provided-to

(a) the Board for the purpose oécording an
entry in the register referred to in secti
196; and

(b) the insolvency professional agency, for |
purpose of releasing the performar
security furmshed by the resolutio
professional under section 206.

92.

(1)

The resolution professional shall prepare a final
of qualifying debts and submit that leastfive
days prior to the end of the moratorium period
the Adjudicating Authority.

Discharge order.

(@)

The Adjudicating Authority shall pass a discha
order at the end of the moratorium period
discharge of the debtor from the qualifying de
mentioned irthelist under suksection(1).

®3)

In addtion to the qualifying debts, the dischar
order passed under sgbction(2) shall discharge
the debtor from the following liabilities, namely :

@) penalties in respect of the qualifying de
from the date of appli¢n till the date of
the discharge order;

(b) interest (default and penal) in respect
the qualifying debts from the date
application till the date of the dischar
order; and

(c) any other sums payable under any cont
in respect of the qualifiyg debts from the
date of application till the date of th
discharge order.

(4)

The discharge order shall not discharge the de
from any debt not included in sigection(2) and
from any liability not included underub-section

(3).

®)

The discharge order shall be forwarded-to

@) the Board for the purpose oécordingan
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entry in the register referred to in secti
196; and

(b) the insolvency professional agency, for |
purpose of radasing the performang
security furnished by the resolutig
professional under section 208

(6) A discharge order under sglection (2) shall no
discharge any other person from any liability
respect of the qualifying debts.

93. The resolution professonal shall perform his functions af Standard of
duties in compliance with the code of provided un conduct.
section 208.
CHAPTER Il
INSOLVENCY RESOLUTION PROCESS
94. D) A debtor may apply, either personally or throug| Application by

resolution professial, to the Adjudicating
Authority for initiating the insolvency resolutio
process, by submitting an application.

debtor to initiate
insolvency
resolution process.

2) Where the debtor is a partner of a firm, such de
shall not apply nder this Chapter to th
Adjudicating Authority in respect of the firn
unless all or a majority of the partners in the fi
file the application jointly.

3) An application under subection (1) shall be mag
only in respect of debts which are not lexied
debts.

% A debtor shall not be entitled to make
application under subection (1) if he is

(a) an undischarged bankrupt;

(b) undergoing a fresh start process;

(c) undergoing an insolvency resoluti
process ; or

(d) undergoing a bankrupy process.
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()

A debtor shall not be eligible to apply under s
section (1) if an application under this Chapter
been admitted in respect of the debtor in the pe
of twelve months prior to the application under t
section.

(6)

The appliation referred to in subection (1) shal
be in such form and manner and accompanied
such fee as may be prescribed.

95.

(1)

A creditor may apply either by himself, or joint
with other creditors, to the Adjudicating Authori
for initiating an insolvency resolution proceg
under this section by submitting an application.

Application by
creditor to initiate
insolvency

resolution process.

(2)

A creditor may apply under stgection (1) in
relation to any partnership debt owed to him
initiating an insolvency resolution process again

(@) any one or more partners of the firm; or

(b) the firm.

3)

Where an application has been made against
partner in a firm, any other application agains
partner in the same firm shall be presdnte or
transferred to the Adjudicating Authority in whig
the first mentioned application is pending |
adjudication; and such Adjudicating Authority m
give such directions for consolidating t
proceedings under the applications as it thinks j

(4)

An application under subection (1) shall be
admitted by the Adjudicating Authority only
accompanied with details relating to

@) the most recent personal informati
regarding the debtor that the citedihas in
his possession;

(b) the debts owed by the debtor to the cred
or creditors submitting the application f
insolvency resolution process as on
date of application;

(c) the failure by the debtor to pay the dé




Bankruptcy Law Reform Committee Draft

within a period of fourteen days of €l
service of the notice of demand; and
nonrepayment of debt;

(5)

The creditor shall also provide a copy of t
application made under swgection (1) to the
debtor.

(6)

The application referred to in sisection(1) shall
be in such form and manner and accompanie
such fee as may be prescribed.

(7)

The details and documents required to be subm
under suksection (2) shall be such as may |
specified.

96.

(1)

When an application is filed under secti94 or
section 95

(@) a moratorium shall commence on the d
of the application in relation to all th
debts and shall cease to have effect on
dak of admission such application; and

(b) during the moratorium period

(i) any pending legal actipor legal
proceeding in respect of any de
shall be deemed to have be
stayed; and

(i) the creditors of the debtor shall n
be permitted to initiate any leg
action or legal proceedings
respect of any debt.

Effect
application.

(2)

Whete the application has been made in relatio
a firm, the moratorium under sidection (1) shal
operate against all the partners of the firm as or]
date of the application.

97.

(1)

If the application under section 94 or 95 is fil
through a reolution professional, the Adjudicatir
Authority shall make a request to the Board wit

two days ofthe date of the application and sh

Appointment
resolution
professional.

of
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seek confirmation that

(a) there are no disciplinary proceedin
against the proposed resoluti
professionaland

(b) the proposed resolution professional
relevant expertise or is suitable to act g
resolution professional for the insolven
resolution process.

2) The Board shall within two days communicate
the Adjudicating Authority in writing either

(a) confirming the appointment of th
proposed resolution professional; or

(b) rejecting the appointment of the propos
resolution professional and nominating
resolution professional suitable for t
insolvency resolution process.

3) Where an application under section 94 or 94
filed personally by the debtor or the creditor,
Adjudicating Authority shall make a request to {
Board within two days of the date of application
nominate a resolutio professional for the
insolvency resolution process.

(4) The Board shall nominate a resolution professig
within two days of receiving the request sent by
Adjudicating Authority under subection (3).

5) The Adjudicating Authority shallappoint the
resolution professional recommended or nomina
by the Board under clause (a) of ssdxtion (2) or
subsection (4, as the case may be, by an order.

(6) A resolution professional appointed by t
Adjudicating Authority on a nomination bthe
Board shall be provided a copy of the applicat
for insolvency resolution process.

(7 The resolution professional appointed by
Adjudicating Authority shall furnish a performan
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security in accordance with section 208.

98.

(1)

The delor or the creditor may apply to th
Adjudicating Authority for the replacement of ti
resolution professional on any of the followi
grounds, namely

(a) that the resolution professional is acting
has acted unfairly so as to harm {
interests of e debtor or the creditor b
conducting the insolvency resoluti
process negligently or fraudulently or
failing -

0] to submit a report under section
or section 106;

(i) to assist the debtor in preparing
repayment plan under section 10

(iii) to provide notice of the meeting
of the creditors to eligible credito
under section 107,

(iv) to supervise the implementation
the repayment plan as provided
section 116.

Replacement
resolution
professional.

of

(b) that the resolution professional is n
performing his functions as expeditious
or as efficiently as is reasonab
practicable or has failed to exercise
reasonable standard of care expectec
such professionals in the performance
his powers and functions.

(2)

In addition to the grouts mentioned in subection
(1) the creditors may apply to the Adjudicati
Authority for replacement of the resoluti
professional where in the meeting of the credito
was decided under st#ection 6 of section 108 {
replace the resolution professa and to seek th
appointment of a new resolution professional
the implementation of the repayment plan.
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(3)  The Adjudicating Authority shall, within two day
of the receipt of the application under sdxtion
(1) examinethe application.

4) Where the Adjudicating Authority accepts t
application referred to in sedection (2), it shal
request the Board to confirm whether

(a) there are any disciplinary proceedin
against the proposed resoluti
professional; and

(b) the proposed resdion professional hal
the required expertise and is suitable
the insolvency resolution process.

(5) The Board shall send a communication within {
days of receipt of the request under-saltion (4)
either

(@) confirming appointment of thexominated
resolution professional; or

(b) rejecting appointment of the nominat
resolution professional and recommeng
new resolution professional.

(6) On the basis of the communication of the Board
Adjudicating Authority shall pass an order
apmintinga new resolution professional.

@) The Adjudicating Authority may give directions
the earlier resolution professional

@) to share all information with the ne
resolution professional in respect of t
insolvency resolution process)c

(b) to cooperate with the new resolutig
professional in such matters as may
required.

(8) The Board shall take an action against
resolution professional against whom {
application referred to in sedection (1) or sub
section (2) has beefiled and who has be¢g
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replaced with a new resolution professional, un
section219,

99.

(1)

The resolution professional shall examine

application referred to in section 94 or 95, as
case may be, within seven days of his appointm
and sulmit a report to the Adjudicating Authorit
either approving or rejecting the application.

Submission
report
resolution
professional.

of
by

(2)

Where the application has been filed under seq
95, the resolution professional may require
debtor to pove repayment of the debt claimed
unpaid by the creditor by furnishing

(@) evidence of electronic transfer of t
unpaid amount from the bankazint of
the debtor;

(b) evidence of encashment of a cheque iss
by the debtor; or

(© a signed ackowledgment by the creditg
accepting receipt of dues.

(3)

Where the debt or the debts for which an ap
cation has been filed by a creditor is registered
the information utility, the debtor shall not |
entitledto contesthe validity of the det

(4)

For the purposes of examining an application,
resolution professional may call for such furtt
information or explanation in connection with t
application as may be required from the debto
the creditor or any other person who, in tipénion
of the resolution professional, is likely to poss
such information.

()

The person from whom information or explanat
is sought under sufection(4) shall furnish such
information or explanation within tw days of
receiptof therequest.

(6)

The resolution professional shall reject |1
application in any of the following circumstanceg

(a) in his opinion the application does not-s
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isfy the requirements set out in section
or 95;

(b) the aplicant has not provided informatig
or fails to give explanation sought by t
resolution professional under sabction
(4);

(©) the resolution professional is not satisf
with the information submitted pursuant
a request under stgection (4).

) Where the circumstances for rejection
application as mentioned in sgbction (6) do no
exist, the resolution professional mayercise hig
best judgmentvhile recommenithg acceptance o
rejection of the application.

(8) Where the resolutio professional finds that th
debtor is eligible for a fresh start under Chapte
the resoltion professional shall issue a rep
recommending that the application by the det
under sectior®4 be treated as an application ung
section 81 by the Adgicating Authority.

9) The resolution professional shall record the reag
for recommending the acceptance or rejectior
the application in the report under ssdxtion(1).

(10) The resolution professional shglive a copy of the
report under sulection(1) to the debtor or thg
creditor, as the case may be.

100. (1) The Adjudicating Authority shall, within five day Admission or
from the date of submission of the report un| refusal of
section 99 pss an order either admitting | application by

rejecting the application referred to in section 94 Adjudicating
95, as the case may be, on the basis of the| Authority.
report.

(2) Where the Adjudicating Authority admitsnaé
application under subection (1), it may, on th
request of the resolution professional, is
instructions for the purpose of conducting- 1
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gotiations between the debtor and creditors ang
arriving at a repayment plan.

3) The Adjudicating Authaty shall provide a copy o
the order passed under ssdiction(1) along with
the report of the resolution professional and
application referred to in section 94 or 95, as
case mg be to the creditors within two dayfrom
the date of the said order.

4) If the application referred to in section 94 or 95,
the case may be , is rejected by the Adjudica
Authority on the ground that the report of t
resolution professional states that the applica
should be rejected due to nedisclosure off
information called for by the resolutio
professional under stdection 6 of section 96r
that the application was made with the intentior
defraud his creditors or the resolution professio
the order shall recordhat the creditor is entitled
file for a bankruptcy order under Chapter IV.

101. (1) When the application is admitted under sect Effect of admission
100, a moratorium shall commence in relation of application.
all the debts and shall cease to have effect a
end of the peod of six months beginning with th
date of admission of the application or on the ¢
the Adjudicating Authority passes an order on
repayment plan under section 114, whicheve
earlier.

(2) During the moratoum period

(a) any pending legal action or leg
proceeding in respect of any debt shall
deemed to have been stayadd

(c) the creditors shall not be entitled to initia
any legal action or legal proceedings
respect of any debt.

3) Where an ater admitting the application und
section 96 has been made in relation to a firm,
moratorium under subection (1) shall operat
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against all the partners of the firm.

102. (1) The Adjudicating Authority shall issue public | Public notice and
notice inviting clams from all creditors within twq claims from
days of the passing of the order under section 9| creditors.

2) The notice under sufection (1) shall include

(@) details of the order admitting the applig
tion;

(b) particulars ofthe resolution professioni
with whom the claims are to be register
and

(©) the last date for filing of claims.

3) The notice shall be

@) published in at least one English and ¢
vernacular newspaper which is
circulation in the state whe the debtol
resides;

(b) affixed in the premises of the Adjudicatil
Authority; and

(©) placed on the website of the Adjudicati
Authority.

(4) Any claim against the debtor shall be filed with {
Adjudicating Authority within twenty one days
the publication of the notice.

103. (1) The creditors shall register claims with t Registering of
resolution professional by sending details of | claims by creditors.
claims by way of email or through registered pog

2) In addition to the clamns referred to in subection
(1), the creditor shall provide to the resoluti
professional, personal information and s
particulars as may be prescribed.

104. (1) The resolution professional shall prepare a lis| Preparation of list
creditors on the basis ef of creditors.

(a) the information disclosed in the applicati
filed by the debtor under sgan 94 or 95,
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as the case may be;

(b) claims received by the resolutig
professional under sectidi®2

2) The resolution professional shalrepare the lis
mentioned in swsection (1) within thirty days
from the date of the notice.

105. (1) The debtor shall prepare, in consultation with | Repayment plan.
resolution professional, a repayment plan cont
ing a proposato the creditors for restructuring
his debts or affairs.

2) The resolution professional shall submit {
repayment plan to the Adjudidagy Authority
within a period of twenty one days from the |
date of filing of claims under ston 102.

(3) The repayment plan may authorise or require
resolution professional to

(a) carry on the debtor's business or trade
his behalf or in his name; or

(b) realise the assets of the debtor; or

(©) administeror disposeof any furds of the
debtor.

(4) The repayment plan shall

@) provide an explanation as to why, in t
opinion of the debtor and the resoluti
professional, a repayment plan is desira
and

(b) give reasonswhy the creditors may b
expected to agree to the rgpzent plan;

(© make provision for payment of fee to t
resolution professional,

(d) provide for such othematters as may b
specified.
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106. (1) The repayment plan prepared under secti®bd | Report of
shall be submitted to the Adjwditing Authority| resolution
along with a report of the resolution professio| professional on
on the repayment plan under ssdxtion (2). repayment plan.

(2) The report prepared by the resolution professiq
shall state whether

(a) the repayment plan is in compliance wi
the provisions ofany law for the time
being in force;

(b) the repayment plan has a reasona
prospect of being approved and -i
plemented; and

(© a meeting of the creditors is required to
summoned to consider thepayment plan;

Provided that where the resolution professiof
recommends that a meeting of the creditors is not req
to be summoned, reasons for the same shall be providg

(3)  The report referred to in stdection (2) shall als
specify the dee on which, and the time and placeg
which, the meeting should be held if he is of
opinion that a meeting of the creditors should
summoned.

(4)  For the purposes of stgection(3) -

(a) the date on which the meeting is to be h
shall be nbless than fourteen days and 1
more than twenty eight days from the d
of submission of report under su
sectiorf1);

(b)  The resolution professional shall consid
the convenience of creditors in fixing ti
date and veme of the meeting of th

creditors.
107. (1) The resolution professional shall issue a no| Summoning of
calling the meeting of the creditors at least fourt{ meeting of

days before the date fixed for such meeting. creditors.
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(2) The resolutiorprofessional shall send the notice
the meeting to the list of creditors prepared ur
section104.

3) The notice sent under s@lection(1) shall statethe
address of the Adjudicating Authority to which tk
repaymeh plan and report of the resolutig
professional on the repayment plan has b
submitted and shall be accompanied by

(@) a copy of the repayment plan;

(b) a copy of the statement of affairs of t
debtor;

(© a copy of the said report of the ragan
professional; and

(d) forms for proxy voting

4 The proxy voting, including electronic prox
voting shall take place in such manner and forn
may be specified.

108. (1) The meeting of the creditors shall be conducte( Conduct of meeting
accordance witkhe provisions of this section. of creditors.

2) If for any reason the resolution professional
unable to attend the meeting of the creditors
may nominate another person to act on his behd

3) A person nominated undertsgection(3) shall be
a person qualified to act as a resolut
professional under this Act.

(4) In the meeting of the creditors, the creditors n
decide to approve, modify or reject the repaynm
plan.

(5) The resaltion professional shall ensure that
modifications are suggested by the credit
consent of the debtor shall be obtained for €
modification.

(6) The creditors may decide whether the propg
resolution professional should continue for
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implementation of the repayment plan, or
replace him or appoint adainal resolution
professionals.

@) The resolution professional may for a sufficig
cause adjourn the meeting of the creditors fq
period of not more than five days at a time.

109. (1) Every creditor is entitled to vote at every meet| Voting rights in
of the creditors in respect of the repayment plan| meeting of
creditors.

(2) For the purposes of this section, the right to vot
a creditor shall depend on the valuetlod debt ag
on the date of the order admitting the applicat
under section 100.

(©)] A creditor shall not be entitled to vote in respec
a debt for an unliquidated amount, or any debt
value of which is not ascertained, except where
resoluton professional agrees to assignthe debt
an estimated value for the purpose of entitlemer
vote.

% A creditor shall not be entitled to vote in a meet
of the creditors if he- —

@) is not a creditor mentieed in the list of
creditors under sectiakD4; or

(b) belongs to the immediate family of tk
debtor; or

(c) is an associate of the debtor.

110. (1) Secured creditors shall be entitled to particig Rights of secured
and vote in theneetings of the creditors. creditors in
relation to

(2) A secured creditor participating in the meetirdg
repayment plan.

the creditors and voting inrelaion to the
repayment plan shalfive up his right to enforc
the security during the period of the repaym
plan in accordance with thertes of the repaymer
plan.

3) Where a secured creditor does not intend to giv
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his right to enforce security, he shall submit
affidavit to the resolution professional at t
meeting of the creditors mentioning

(@) the right to vote exercised lje secureg
creditor is only in respect of the unsecu
part of the debt; and

(b) an estimated value of the unsecured pal
the debt.

(4) In case a secured creditor participates in the vg
on the repayment plan by submitting an affidg
under suksection (3), the secured and unsecu
parts of the debt shall be treated as separate de

(5) The concurrenceof the secured creditor shall |
obtained i he does not intend to participate in {
repayment plan and any provision of the repayn
planaffects his right to enforce security.

Explanation.i For the purposes of this section, "period of

repayment plan" means the period from the date of the order p
under section 114 till the date on which the notice is given by
resolution profesenal under section 117 or report submitted by
resolution professional under section 118, as the case may be.

111.  The repayment plan or any modification to the repayn Requisite

plan shall be appved by a majority of more than thre majorities in
fourth in value of the creditors present in person or meeting of
proxy and voting on the resolution in a meeting of | creditors.
creditors.

112. (1) The resolution professional shaltepare a repor Report of meeting
of the meeting of the creditors. of creditors.

(2)  The report under sugection (1) shall contain

@) the repayment plan approved by
creditors;

(b) state whether the repayment plan V
approved or rejected aritlapproved, list
the modifications, if any;

(c) set out the resolutions which we
proposed at the meeting and the decig
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on such resolutions;

(d) list of the creditors who were present
represented at the meeting, and the vo
records of each editor for all meetings o
the creditors; and

(e) such further information as the resoluti

professional thinks appropriat®d make
known to the Adjudicating Authority.

113. (1)

The resolution professional shall provide a copy
the report of the eeting of creditors prepare
under section 99 to

(a)
(b)

the debtor;

the creditors, including those who were 1|
present at the meeting; and

(©) the Adjudicating Authority

Notice of decisions|
taken at meeting of
creditors.

114. (1)

The Adjudicding Authority shall pass an order ¢
the basis of the report of the meeting of
creditors submitted by the resolution professiq

under section 112.

2) The order of the Adjudicating Authority approvir
the repayment plan may also provide
instrudions appropriate for implementing tk

repayment plan.

3) The Adjudicating Authority shall not modify th
repayment plan as approved in the meeting of]
creditors while passing an order under this-g

section (1) :

Providedthat where the Adjudicatinguthority is of the opinion
that the repayment plan requires modification, it may direct
resolution professional to4@nvene a meeting of the creditors
reconsidering the repayment plan.

Order of

Adjudicating

Authority
repaymentplan.

on

115.

(1) Where the Adjudicating Authority has passed

order undesectionl14 the repayment plan shall

@) take effect as if proposed by the debtor

the meeting; and

(b)

bind creditors mentioned in the repaym

Effect of order of
Adjudicating
Authority
repayment plan.

on
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plan andthe debtor.

2 Where the order passed by the Adjudicat
Authority records the rejection of the repaym
plan by the meeting of the creditors, the orsteall
record that both the debtor and the creditors ¢
be entitled to file an application for bankrupt
under Chapter IV.

3) A copy of the order passed by the Adjudicat
Authority under suisection(2) shall be provided
to -

(a) the Board, fo the purpose ofecording an
entry in the register referred to in secti
196; and

(b) the insolvency professional agency, for |
purpose of releasing the performar
security furnished by the resolutig
professional under section 208.

116. (1) The resolution professional appointed un| Implementation
section 97or under sectior®8 shall supervise th and supervision of
implementation of the repayment plan. repayment plan.

(2) The resolution professional may apptp the
Adjudicating Authority for diretons in relation to
any particular matter arising under the repayn
plan.

3) The Adjudicating Authority may issue directions
the resolution pr@ssional on the basis of ¢
application under subection(2).

4) At the meeting of the creditors under section 1
if the creditors decide to replace the resolut
professional, or appoint a resolution professiong
addition to the existing resolutiqerofessionalthe
Adjudicating Authority shall pass an ord
accordingly.

(5) Prior to passing an order undarbsection (4) the
Adjudicating Authority shall check the records
the Board if there are any disciplinary proceedi
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againsthe proposed resolution professional.

(6) The Adjudicating Authority shall pass an org
under suksection(4) within three days of the ordg
passed under section 114.

117. (1) The resolution professional shall withfourteen| Completion of
days of the completion of the repayment plan, § repayment plan.
to the persons who are bound by the repayn
plan under sectionll5 and the Adjudicating
Authority, the following documents, namely

(a) a notice that the repaent plan has bee
fully implemented; and

(b) a copy of a report by the resoluti
professional summarising all receipts g
payments made in pursuance of
repayment plan and explaining a
difference in the actual implementation
it as compared witlthe repayment pla
approved by the meeting of the creditors

(2) The resolution professional may apply to 1
Adjudicating Authority to extend the tim
mentioned in susection(1) by a furtker period of
seven days, but not thereafter.

118. (1) A repayment plan shall come to an € Repayment plan
prematurely if, when it ceases to have effect, it| coming to end
not been fully implemented in respect of | prematurely.
persons bound by it.

2) Where a repayment plan comes to an
prematurely under this section, the resolut
professional shall submit a report to {
Adjudicating Authority which shall state

(a) the receipts and payments made
pursuance of the repayment plan;

(b) the reasons for premature end of {
repayment plan; and

(©) the details of the creditors whose clai




Bankruptcy Law Reform Committee Draft

have not been fully satisfied.

3) The Adjudicating Authority shall pass an order
the basis of the report submitted by the resolu
professional stating that

(@) the repayment plan hasnot been
completely implementedind

(b) the debtor or the creditor, whose clai
have not been fullysatisfied, shall be
entitled to apply for a bankruptcy ordé
under Chapter IV.

4) The Adjudicaing Authority shall forward to thé
persons bound by the repagnt plan under sectig
115 a copy of the

(@) report submitted by the resolutig
professional to the Adjudicating Authori
under suksection(2); and

(b) order passed by the Adjudicating Author
under suksection(4).

(5) The Adjudicating Authority shall forward a copy
the order passed under ssiction (4) te-

@) the Board, for the ppose ofrecording
entries in the register referred to in sect
196; and

(b) the insolvency professional agency for {
purpose of deciding whether tt
performance security furnished by t

resolution professional under section 2
shall be released.

119. (1 On the basis of the repayment plan, the resoly Discharge order.
professional shall apply to the Adjudicati
Authority for a discharge order in relation to t
debts mentioned in the repayment plan and
Adjudicating Authority may pass an ord
accordingy.

(2) The repayment plan may provide for
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(@) early dischargegpr

(b) discharge on complete implementation
the repayment plan.

3) The discharge order shall be forwardeéto

(@) the Board, for the purpose a&cording
entries in the register referred to in sect
196; and

(b) the insolvency professional agency for {
purpose of deciding whether ti
performance security furnished by t

resolution professional under section 2
shall be released.

4) The discharge ordainder suksection (3) shall no
discharge any other person from any liability
respect of the debts of the debtor.

120. The resolution professional shall perform his functions | Standard of
duties in compliance with the code of conduct provi( conduct.
under sectior08.

CHAPTER IV

BANKRUPTCY ORDER FOR INDIVIDUALS AND
PARTNERSHIP FIRMS

121. (1) An application for bankruptcy of a debtor may| Application for
made, by a creditor individually or jointly wit bankruptcy.
other creditors or by a debtor, to the Adjudicgt
Authority in the following circumstances, namely

(a) where an order has been passed by
Adjudicating Authority under subection
4 of section 100; or

(b) where an order has been passed by
Adjudicating Authority under subection
2 of section 115; or

(c) where an order has been passed by
Adjudicating Authority under subection
3 of section 118.
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2) An application for bankruptcy shall be filed with
a period of six months of the date of the or
passed by the Adjudicating Awrity under the
sections referred to in stdection (1).

3) Where the debtor is a firm, the application un
subsection (1) may be filed by any of its partner

122. (1) The application for bankruptcy by the debtor sl Application by
be accompanied by debtor.

(@) the reords of insolvency resolutio
process undertaken under Chapter dfl
Part IlI;

(b) the statementof affairs of the debtor i
such form and manner as may
prescribed, on the date of the applicat
for bankruptcy; and

(© a copy & the order passed by th
Adjudicating Authority underChapterlll
of Part Il permitting the debtor to appl
for bankruptcy.

2) The debtor mayroposea resolution professiong
as the bankruptcy trustee in the application
bankruptcy.

3) The application referred to in sigection (1) shal
be in such form and manner and accompanie(
such fee as may be prescribed.

(4) An application for bankruptcy by the debtor sh
not be withdrawn without the leave of t
Adjudicating Authority.

123. (1) The application for bankruptcy by the creditor sl Application by
be accompanied by creditor.

(a) the records of insolvency resoluti
process undertaken under Chapiter

(b) a copy of the order passed by f
Adjudicating Authority under Chaptehl
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permitting the creditor to apply fq
bankruptcy;

(©) details of the debts owed by the debtof
the creditor as on the date of t
application for bankruptcy; and

(d) such other information as may b
prescribed.

2) An application under subection (1) made in
respect of a debt which is secureshall be
accompanied with

(a) a statement by the creditor having the ri
to enforce the security that he shall, in
event of a bankiptcy order being madé
give up his security for the benefit of g
the creditors of the bankrupt; or

(b) a statement by the creditor stating

® that the application for bankruptg
is only in respect of the unsecur
part of the debt; and

(i) an estimated value dahe secureq
part of the debt.

3 If a secured creditor makes an application
bankruptcy and submits a statement under cl
(b) of subsection (2), the secured and unsecu
parts of the deb
shall be treated as separate debts.

(4) The credior mayproposea resolution professions
as the bankruptcy trustee in the application
bankruptcy.

(5) An application for bankruptcy under sgbction
(1), in case of a deceased debtor, may be
against his legal representatives.

(6) The aplication for bankruptcy shall be in su
form and manner and accompanied by such fe
may be prescribed.
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@) An application for bankruptcy by the creditor sh
not be withdrawn without the permissioof the
Adjudicating Authority.

124 (1) When an application is filed under sectidi®? or| Effect of
123- application.

€) a moratorium shall commence on the d
of the making of theapplication on all
actions against the properties of the del
in respect of his debts and such morator
shall cease to have effect tire bankruptcy
commencement datend

(b) during the moratorium period

0] any pending legal action or leg
proceeding against any property
the debtor in respect of any of h
debts shall be deemed to have b
stayed,;

(i) the creditors othe debtor shall ng
be entitled to initiate any lega
action or legal proceedings agair
any property of the debtor i
respect of any of his debts.

(2) Where the application has been made in relatio
a firm, the moratorium under stgection (1) kall
operate against all the partners of the firm as or]
date of themaking of theapplication.

125. (1) If a resolution professional is nominated as | Appointment of
bankruptcy trustee in the application 1 Resolution
bankruptcy under section 122 or section 123,| Professional as
Adjudicating Authority shall make a request to { bankruptcy
Board within two days of receiving the applicati| trustee.
for bankruptcy and seek confirmation that

(a) there are no disciplinary proceedin
against the proposed bankruptcy trust
and

(b) the proposed bankruptcy #tee has
relevant expertise or is suitable to act g
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bankruptcy trustee forthe bankruptcy
process.

(2) The Board shall within two daysf the receipt of
the applicatiorcommunicate in viting either—

(@) confirming the appointment of the
proposed resolution professional as
bankruptcy trustee for the bankrupt
process or

(b) rejecton of the proposed resolutio
professional as the bankruptcy trustee
nominaton of abankruptcy trustesuitable
for thebankruptcy process.

3) In case @ankruptcy trustees notproposedy the
debtor or creditor under section 122 or 123,
Adjudicating Authority shall make a request to {
Board within two days of receiving the applicati
to nominde a bankruptcy trustee for the
bankruptcy process.

(4) The Board shall nominate bhankruptcy trustes
within two days of receiving the request the
Adjudicating Authority under subection (3).

(5) The bankruptcy trustee nominated under s
sedion (4) shall be appointed as the bankrug
trustee by the Adjudicating Authority in th
bankruptcy order under section 126.

(6) Thebankruptcy trusteshall furnish a performang
security in accordance with section 208.

126. (1) The Adjudicathg Authority shall pass Bankruptcy order
bankruptcy order within two days of receiving t
nomination of thébankruptcy trusteander sectiorn
125.

(2) The Adjudicating Authority shall provide th
following documents to bankrupt, creditors and
barkruptcy trustee within two days of the pass
of the bankruptcy order, namely :
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(@) a copy ofthe application for bankruptey
and

(b) a copy of the bankruptcy order.

127. The bankruptcy order passed by the Adjudicating Authg Validity of
under section 126 shall camie to have effect till th¢ bankruptcy order.
debtor is discharged under section 138.

128. (1) On the passing of the bankruptcy order un Effect of
section 126+ bankruptcy order.

(@) the estate of the bankrupt shall vest in
bankruptcy trustee as provided in $et]
154,

(b) the estate of the bankrupt shall dieided
among his creditors;

(©) subject to povisions of suksection (2), 4
creditorof the bankrupt indebted in respe
of any debtclaimedas a bankruptcy del
shallnot-

(1) maintain any action against tf
propertyof the bankrupt in respe
of such debt; or

(i) commence any suit or other leg
proceedings except with the lea
of the Adjudicating Authority ang
on such terms as the Adjudicati
Authority may impose.

(2) Subject to the prasions of section 123, th
bankruptcy order shall not affect the right of g
secured creditor to realize or otherwise deal \
his security interest in the same manner as
would have been entitled if the bankruptcy or
had not been passed:

Providedthat no secured creditor shall be entitled to
interest in respect of his debt after the bankruy
commencement date if he does not realise his seq
within six months from the said date.

Explanation.i In computing the period of six montt
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under ths section, the period during which any le
proceeding in relation to the right of the secured creditq
realise the security is pending at a court or authority §
be excluded and for the purposes of this explanation
day on which such legal preeding was instituted and tk
day on which it ended shall both be counted.

3) Where a bankruptcy order under section 126
been passed against a firm, the order shall op
as if it were a bankruptcy order made against €
of the individuals wh, on the date of the order, ig
partner in the firm.

129. (1) Where a bankruptcy order is passed on | Statement of
application for bankruptcy by a creditor ung affairs.
section 123, the bankrupt shall submit
statement of affairs to the bankruptcy trustee wil
five days from the bankruptcy commencem
date.

(2) The statement of affairs shall be submitted in
such form ad manner as may be prescribed.

3) Where the bankrupt is a firm, its partners on
date of the order, shall suina joint statement o
affairs of the firm, and each partner of the fi
shall submit a statement of his affairs as well.

(4)  The bankruptcy trustee may require the bankrug
any other person, to submit in writing furth
information explaining ormodifying any mattel
contained in the statement of affairs.

130. (1) The Adjudicating Authority sha# Public notice
inviting claims

(a) send notices within two days of t _
from creditors.

bankruptcy commencement date, to
creditors mentioned in

0] the statement of affairs submitty
by the bankruptinder section 129
or

(i) the application for bankruptc
submitted by the bankrupt und
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section 122.

(b) issue a public notice inviting claims fro
creditors.

(2)  The public notice under clause (b) of sdxtion
(1) shall include the time within which the clain
shall be filed and such matters and details as
be prescribed and shall be

(@) published in at least one English and ¢
vernacular newspaper which is
circulation in thestate where the bankru
resides;

(b) affixed on the premises of the Adjudicati
Authority; and

(©) placed on the website of the Adjudicati
Authority.

3) The notice sent to the creditors mentioned in
statement of affairs under ssbction (1) shal
include such matters and details as may
prescribed.

131. (1) The creditors shall register claims with t Registration of
bankruptcy trustee within seven days of | claims.
publication of the public notice, by sending dets
of the claims to the bankruptcy trustee in s
manner as may be prescribed.

2) The creditor, in addition to the details of his clair
shall provide such otherinformation in such
manner as may be prescribed.

132. The bankruptcy trustee shall, within fourteen di Preparation of list
from the ankruptcy commencement date, prep of creditors.
a list of creditors of the bankrupt on the basis of

(a) the information disclosed by the bankry
in the application for bankruptcy filed K
the bankrupt under section 118 and
statement of affairs filed under secti
125 and

(b) claims received by the bankruptcy trus
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under subksection (2) of sectiof30.

133. (1) The bankruptcy trustee shallithin sixteen dayy Summoning of
from the bankruptcy commencement date, iss|{ meeting of
notice for calling a reeting of the creditors, t| creditors.
every creditor of the bankrupt as mentioned in
list prepared by the bankruptcy trustee un
section 132.

2) The notices issued under ssibction(1) shdl -

(@) state the date of the meeting of {1
creditors, which shall not be later th
twenty-one days from the bankruptg
commencement date;

(b) be accompanied with form®f proxy
voting ;

(©) specify the form andnanner in which the
proxy voting may take place

(©)) The proxy voting, including electronic prox
voting shall take place in such manner and forn
may be specified.

134. (1) The bankruptcy trustee shall be the convener ol Conduct of meetng
meeting of the creditors summoned under seq of creditors.
133.

2) The bankruptcy trustee shall decide the quorurm
the meeting of the cradirs, and conduct th
meeting only if the quorum is present.

3) The following business shall be conducted in
meeting of the creditors in which redaa
resolution may be passed, namely :

(@) the establishment of a committee
creditors;

(b) any other business that the bankrup
trusteethinks fit to be transacted.

(4) If the bankruptcy trustee is unable to attend
meeting of the creditors, heay nominate anothg
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person to attend the meeting in his place who 9
be a person qualified to act as a bankruptcy try
under this Act.

(5) The bankruptcy trustee shall cause the minute
the meeting of the creditors to be recorded, sig
and retained as a part of the records of
bankruptcy process.

(6) The bankruptcy trustee shall not adjourn
meeting of the creditors for any purpose for m
than three days at a time.

135. (1) Every creditor mentioned in the list under sect Voting rights of
132 or his proxy shall be entitled to vote in resg creditors.
of the resolutions in the meeting of the creditors

(2) For the purposes of this section, the right to vot
the creditor shall depend on the value of the del
on the bankruptcy commencement date

3) A creditor shall not be entitled to vote in respec
a debt for an unliquidated amount, or any debt
value of which is not ascertainable, except wh
the bankruptcy trustee agrees to assign a valu
such debt for the purposes of entitlirigp tcreditor
to vote under subection(1).

(4) The following creditors shall not be entitled to v(
under this section, namely :

(@) creditors who are not mentioned in the
of creditors under section 132 and thg
who have not been given a noticg the
bankruptcy trustee;

(b) creditors who belong to the immedis
family of the bankrupt; and

(© creditors who are associates of |
bankrupt.

136. The bankruptcy trustee shall conduct the administratioj Administration and
distribution of the estate of the bankrupt in accordance | distribution of
the provisions of Chder V. estate of bankrupt.
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137. (1) The bankruptcy trustee shall summon a meetin| Completion of
the committee of creditors on completion of { administration.
administation and distribution of the estate of {
bankrupt in accordance with the provisions
Chapter V.

(2) The bankruptcy trustee shall provide the commi
of creditors with a report of the administration
the estate of the bankrupt in the meetinghef $aid
committee.

©)) The committeeof creditors shall approve the rep
submitted by the bankruptcy trustee under-g
section(2) within seven days of the receipt of t
report and determine whether the bankrup
trustee should be released under secti48.

(4)  Thebankruptcytrustee shall retain sufficient sun
from the estate of the bankrupt to meet
expenses of summoning and conducting
meeting required under this section during
administration of the estate.

138. (1) The bankruptcy trustee shall apply to { Discharge order.
Adjudicating Authority for a discharge order en

(a) the expiry of one yedrom thebankruptcy
commencement dater

(b) the date of theapproval of the committe
of creditors of the completion fqg
administration under section 137, whg
the approval is prior to the perig
mentioned in claus@) .

2 The Adjudicating Authority shall pass a discha
order on an application by the bankruptcy trug
under suksection(1).

(©)) A copy of thedischarge order shall bprovidedto

(a) the Board, for the purpose cécordingan
entry in the register referred to in secti
196; and

(b) the insolvency professional agency, for |
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purpose of releasing the performar
security provided by the bankrapttrustee
under section 208.

139 () The discharge order under ssidction (2) of| Effect of discharge.
section 138-

(a) on an applicatiorunder clause (a) of sul
section (1) of section 138 shall reledke
bankrupt from all the bankruptcy depts

(b) on an aplication under clause (bdf sub
section (1) of section 138hall release¢he
bankrupt from the bankruptcy debts, b
the discharge shall not affect

() the functions of the bankruptg
trustee; or

(i) the operation of the provisions
Chapters IV and \of Pat Il :

Providedthat a discharge shall not

(a) affect the right of the secured creditor
enforce his smurity for the payment of
debt from which the bankrupt
discharged;

(b) release the bankrupt from any de
incurred by means of fraud or bréaof
trust to which he was a party;

(c) release the bankrupt from any debt
respect of which he has obtain
forbearance by any fraud or breach of tn
to which he was a party; or

(d) discharge the bankrupt from any exclug
debt.

2 A discharge order shall not release any person
on the bankruptcy commencement date was

(a) partner of the bankrupt;
(b) cotrustee of the bankrupt;

(c) surety of the bankrupt; or
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(d) jointly liable with the bankrupt.

140. (1) The bankrupt shall, from thebankruptcy| Disqualification of
commencement date, be subject to | bankrupt.
disqualifications mentioned in this section, unl
exempted by the Adjudicating Authority

(2) In addition to any disqualification under any otf
law for the time being indrce, a bankrupt shall 4
disqualified from-

(@) being appointed or acting as a trustee
representative in respect of any trust, es
or settlement;

(b) being appointed or acting as a Magistrat

(© being elected to any office or any log
authority where the appointment to su
office is by election, holding or exercisir
any office to which no salary is attache
and

(e being elected or sitting or voting as
member of any local authority.

3) Any disqualification to which a bankrupt may
subject under this section shall cetsbave effect
if —

(a) the bankruptcy order against him
annulled under section 142; or

(b) he is discharged under section 138.

141. (1) A bankrupt, from the bankruptcy commencem| Restrictions on
date, shall- bankrupt.

@) not act as a director of any company,
directly or indirectly take part in or b
concerned in the promotion, formation
management of a company;

(b) without the previous sanction of  th
bankruptcy trustee, be prohibited frg
incurring any debt;

(©) be required to inform his business partn
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that he is undergoing a bankruptcy proce

(d) prior to entering into any financial ¢
commercial transaction of such value
may be prescribed, either individually
jointly, inform all the parties involved i
such transaction that he is undergoing
bankruptcy process;

(e) without the previous sanction of tf
Adjudicating Authority, be incompetent {
maintain any legal action or proceedings
relation to the bankruptcy debts; and

) not be permitted to traal overseas withou
the permission of the Adjudicatin
Authority.
142. (1) The Adjudicating Authority may annul | Annulment of

bankruptcy order, whether or not the bankrup| bankruptcy order.
discharged, if it appears to the Adjudicati
Authority that—

(a) on any ground existing at the time t
bankruptcy order was made, t
bankruptcy order should not to have be
made; or

(b) both the bankruptcy debts and the exper
of the bankruptcy have all, since t
making of the bankruptcy order, eith
been pid for or secured to the satisfacti
of the Adjudicating Authority.

2) Where the Adjudicating Authority annuls
bankruptcy order under this section, any salg
other disposition of property, payment made
other things duly done by the bankruptcystee
shall be valid except that the property of 1
bankrupt shall vest in such person as
Adjudicating Authority may appoint or, in defay
of any such appointment, revert to the bankrup
such terms as the Adjudicating Authority m
direct.

3) A copy of the ordempassed by the Adjudicatin
Authority under suisection () shall be provideq
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to-

(a) the Board, for the purpose cécording an
entry in the register referred to in secti
191; and

(b) the insolvency professional agency, for |
purppose of releasing the performan
security furnished by the resolutig
professional under section 208.

(4) An annulment by the Adjudicating Authority und
subsection(1) shall bind all the creditors so far
it relates to any debts due to them whichnfoa
part of the bankruptcy.

143. The bankruptcy trustee shall perform his functions | Standard of
duties in compliance with the code of conduct provi( conduct.
under section 208.

144. (1) A bankruptcy trustee appued for conducting th{ Fees of bankruptcy
bankruptcy process shall charge such fees mg trustee.
specified in proportion to the value of the estatq
the bankrupt.

2) The fees for the conduct of the bankruptcy prog
shall be paid to the bankruptcy trustee from
distribuion of the estate of the bankrupt in t
manner provided in section 178.

145. (1) Subject to the provisions of this section, | Replacement of
bankruptcy trustee may be replaced, on | bankruptcy
application by the committee of the creditors & | trustee.
bankruptcy trustee

@) is acting or has acted unfairly so as to hg
the interests of the creditor by conducti
the bankruptcy processiegligently or
fraudulently as he

(1) has failedto conduct the busings
as required under the bankrupt
process;

(i)  bhas failedto give the creditor ai
opportunity to make {
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representation, wherever require
under this Chapter;

(iii) conducted investigatiornto the
affairs of the bankrupt in violatio
of the praisions of this Act;

(iv) realisedthe estate of the bankru
in violation of the provisions o
this Act;

(v) distributed the estate of thy
bankrupt in violation of the
provisions of this Act;

(vi) colludedwith the other party.

(b) is not perfoming his functions as
expeditiously or as efficiently as
reasonably practicable or has failed
exercise a reasonable standard of ¢
expected of such professionals in {
performance of his powers and functions

2 The Adjudicating Authority maysuo motu,make
an order for the replacement of the bankrup
trustee on the grounds mentioned in -sebtion
(1), in accordance with the procedure provideq
this section.

3) The Adjudicating Authority shall, within two day
from the receipt of theapplication under sub
section (1)examinethe application.

4 Where the Adjudicating Authoritis satisfiedthat
it is necessary to replace the bankruptcy truste
shall make a request to the Board for a replacer
of the bankruptcy trustee.

(5) The Board shall, within two days of the requesi
the Adjudicating Authority under sedection (4)
recommend a bankruptcy trustee as a replacem

(6) The Adjudicating Authority shall appoint th
bankruptcy truste@asrecommended by the Boa
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under subsection (5) within two days of receivir
suchrecommendation.

(7) The earlier bankruptcy trustee shall deli
possession of the estate of the bankrupt to
bankruptcy trustee appointed under-seition (6),
on the date of his appointment.

(8) The Adjudicating Authority may give directions
the earlier bankruptcy trustee

(a) to share all information with the ne
bankruptcy trustee in respect of
bankruptcy process; and

(b) to cooperate with the new bankrupt
trustee in ach matters as may be require

(9) The Board shall take action, against the bankru
trustee against whom the application referred t
subsection (1) has been filed and who has b
replaced with a new bankruptcy trustee, un
section219,

(10) The earlier bankruptcy trustee replaced under
section shall be released in accordance with
provisions of section 148.

(11) The bankruptcy trustee appointed under
section shall give a notice of his appointment to
bankrupt within tvo days of his appointment.

146. (1) A bankruptcy trustee may resigr if Resignation by
bankruptcy
trustee.

(@) he intends to cease practising as
insolvency professional; or

(b) there is conflict of interest or change
personal circumsinces which preclude th
further discharge of his duties as
bankruptcy trustee.
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2) T he Adjudicating Authority shall, within two day
of the acceptance of the resignation of
bankruptcy trustee, make a request to the Boar
his replacement.

3) The Board shall, within two days of the requesi
the Adjudicating Authority under sedection (2)
recommend a bankruptcy trustee as a replacem

4) The Adjudicating Authority shall appoint th
bankruptcy trustee recommended by the Bg
undersubsection (3) within two days of receivirn
the recommendation.

(5) The earlier bankruptcy trustee shall deli
possession of the estate of the bankrupt to
bankruptcy trustee appointed under-seition (4),
on the date of his appointment.

(6) The Adjudicating Authority may give directions
the bankruptcy trustee who has resigned

(a) to share all information with the ne
bankruptcy trustee in respect of f
bankruptcy process; and

(b) to cooperate with the new bankrupt
trusteein such matters as may be require

(7) The bankruptcy trustee appointed under
section shall give a notice of his appointment to
committeeof creditorsand the bankrupt within tw:
days of his appointment.

(8)  The earlier bankruptcy trusteeplaced under thi
section shall be released in accordance with
provisions of section 148.

147. (1) If a vacancy occurs in the office of the bankrup| Vacancy in office of
trustee for any reason other than his replaceme| bankruptcy
resignation, the vacancy shall be filleth | trustee.
accordance with the provisions of this section.
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2) In the event of the occurrence of vacancy refe
to in subsection (1), the Adjudicating Authorit
shall make a request to the Board for replacen
of the bankruptcy trustee.

3) The Board shall, within two days of the requesi
the Adjudicating Authority under sedection (2)
recommend a bankruptcy trustee as a replacem

4) The Adjudicating Authority shall appoint th
bankruptcy trustee recommended by Board
under subsection (3) within two days of receivirn
the recommendation.

(5) The earlier bankruptcytrustee shall deliver
possession of the estate of the bankrupt to
bankruptcy trustee appointed under-seition (4),
on the date of his appoinant

(6) The Adjudicating Authority may give directions
the bankruptcy trustee who has vacated the offi

(a) to share all information with the ne
bankruptcy trustee in respect of f
bankruptcy;

(b) to cooperate with the new bankrupt
trustee in such migrs as may be required

@) The bankruptcy trustee appointed under suk
section (4) shall give a notice of his appointmen
the committee of creditors and the bankrupt wit
two days of his appointment.

(8) The earlierbankruptcytrustee replaced underigh
section shall be released in accordance with
provisions of section 148

Providedthat this section shall not apply if the vacancy
occurred due to temporary illness or temporary leave o
bankruptcy trustee.

148. (1) A bankruptcy trutee shall be released from I Release of
office with effect from the date on which th bankruptcy
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Adjudicating Authority passes an order appoint trustee.
a new bankruptcy trustee in the event
replacement, resignation or occurrence of vaca
under sections 145, 146 or 147, as thse may be

2) Notwithstanding the release under sgttion (1),
the bankruptcy trustee who has been so reles
shall share all information with the new bankrup
trustee in respect of the bankruptcy process an(
operate with the new bankruptcy trustee in s
matters as may be required.

3) A bankruptcy trustee who has completed
administration of the bankruptcy process shall
released of his duties with effect from the date
which the committee of creditorapproves thg
report of the bankruptcy trustee under section 1

CHAPTER V

ADMINISTRATION AND DISTRIBUTION OF THE ESTATE
OF THE BANKRUPT

149. (1) The bankruptcy trustee shall perform the follow| Functions of
functions in accordance with the provisions a1 bankruptcy
Chapter trustee.

(a) investigate the affairs of the bankrupt;
(b) realise the estate of the bankrupt; and

(© distribute the estate of the bankrupt.

150. (1) The bankrupt shall assist the bankruptcy truste Duties of bankrupt

carryingout his functions under this Chapter-by | towards
bankruptcy
trustee.

(@) giving to the bankruptcy trustee i
information of his affairs;

(b) attending on the bankruptcy trustee at s
times as may be required;

(© giving ndice to the bankruptcy trustee
any of the following events which ha
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occurred after the bankruptg
commencement date,

(1) acquisition of any property by th
bankrupt;

(i) devolution of any property upo
the bankrupt;

(iii) increase in the immme of the
bankrupt;

(d) doing all other things as may be necessa

(2) The bankrupt shall give notice of the increase
income or acquisition or delution of property|
under clause (c) of stdection (1) within two day
of such increase, acquisitian devolution.

3) The duties under stdection (1) other than duti¢
under clause (c) of that sudection shall also b
required to be performed after the discharge u

section 138.

151. (1) For the purpose of performing his functions un| Rights of
this Chapter, the bankruptcy trustee may, by | bankruptcy
official name- trustee.

(a) hold property of every description;
(b) make contracts;
(© sue and be sued;

(d) enter into engagements in respect of
estate of the bankrupt;

(e) employ persons to act in his behalf;

) execute any power of attorney, deed
other instrument; and

(9) do any other act which is necessary
expedient for the purposes of or
connection with the exercise of his rights

152. (1) The bankruptcy trustemay while discharging hi{ General powers of
functions under this Chapter, bankruptcy
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(@) sell any part of the estate of the bankrup| trustee.

(b) give receipts for any money received
him;

(© prove, rank, claim and draw a dividend

respect of such debts due to the bank
as arecomprised in his estate;

(d) where any property comprised in the esl
of the bankrupt is held by any person
way of pledge or hypothecation, exerc
the right of redemption in respect of a
such property subj to the relevan
contract by giving notice to the sa
person;

(e) where any part of the estate of the banki
consists of securities in a company or §
other property which is transferable in t
books of a person, exercise the right
transfer he property to the same extent
the bankrupt might have exercised it if
had not become bankrupt; and

) deal with any property comprised in t
estate of the bankrupt to which t
bankrupt is beneficially entitled in th
same manner as he migtavie dealt with
it.

153. (1) The bankruptcy trustee for the purposes of | Acts requiring
Chapter may after procuring the approval of | approval of
committee of creditors, creditors.

(a) carry on any business of the bankrupt
far as may bewecessary for winding it u
beneficially;

(b) bring, institute or defend any legal acti
or proceedings relating to the prope
comprised in the estate of the bankrupt;

(©) accept as consideration for the sale of
property a sum of money payle at a
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future time subject to certain stipulatio
such as security;

(d)  mortgage or pledge any property for t
purpose of raising money for the paym¢
of the debts of the bankrupt;

(e) where any right, option or other pow
forms part of theestate of the bankrup
make payments or incur liabilities with
view to obtaining, for the benefit of th
creditors, any property which is the subjs
of such right, option or power;

) refer to arbitration or compromise on su
terms as may be aggd, any debt
subsisting or supposed to subsist betw
the bankrupt and any person who may h
incurred any liability to the bankrupt;

(9) make compromise or other arrangemen
may be considered expedient, with 1
creditors;

(h) make comprongsie or other arrangement
he may deem expedient with respect to
claim arising out of or incidental to th
bankrupt's estate;

0] appoint the bankrupt to

(1) supervise the management of 1
estate of the bankrupt or any p
of it;

(i) carry on his business for th
benefit of his creditors;

(iii) assist the bankruptcy trustee
administering the estate of t
bankrupt.

(2)

Where the bankruptcy trustee has done anyt
without the approval ouired under suisection
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(1), the comrittee of creditors may ratify th
actions of the bankruptcy trustee only where
bankruptcy trustee has acted due to an urgency
he has sought ratification without undue delay.

154. (1) The estate of the bankrupt shall vest in | Vesting of estate of]
bankruptcy truee immediatelyfrom the date ol bankrupt in
his appointment. bankruptcy

(2) The vesting under sudection (1) shall take effe trustee.

without any conveyance, assignment or transfer,

155. (1) The estate of the bankrupt shattlude,— Estate of bankrupt.

(a) all property belonging to or vested in t
bankrupt at the bankruptcy commencem
date;

(b) the capacity to exercise and to initia
proceedings for exercising all such pow
in or over or in respect of property
might have been exereid by the bankrup
for his own benefit at the bankrupt
commencement date or before the datg
the discharge order passed under seg
138; and

(©) all property which by virtue of any of th
provisions of this Chapter is comprised
the estate.

2) The estate of the bankrupt shall not include
(a) excluded assets; and

(b) property held by the bankrupt on trust {
any other person.

156. (1) Persons having possession of any property, bg Delivery of
papers or other records which bamsicy trustee ig property and
required to take possession for the purposes o] documents to
bankruptcy process shall deliver the said prop| bankruptcy
and documents to the bankruptcy trustee. trustee.

(2) The obligation under sukectbn (1) shall apply tqg
the bankrupt, his banker or agent or any ol
person.
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157. (1) The bankruptcy trustee shall take possession| Acquisition of
control of all property, books, papers and ot control by
records relating to the estate of the bankrup| bankruptcy
affairs of the bakrupt which belong to him or ar trustee.
in his possession or under his control.

(2) Where any part of the estate of the bankr
consists of things in actionable claims, they s
be deemed to have been assigiwethe bankruptcy
trustee and notice of the assignment need ng
given except in so far as it is necessary.

158. (1) Disposition of any property made by the debl Restrictions on
during the period between the date of filing of t disposition of
application for bankruptcy andhe bankruptcy property.
commencement date shall be deemed to be voi

(2) Disposition of any property made under s
section (1) shall not give rise to any remedy agad
any person, in respect of such property, which
has received before the bankruptcy commererd
date in good faith, for value and without notice
the filing of the application for bankruptcy.

3) For the purposes of this sectionhet term
“property means all the property of the debt
whether or not it is comprised in the estate of
bankupt, but shall not include property held by t
debtor in trust for any other person.

159. (1) The bankruptcy trustee shall be entitled to cli Treatment of after
for the estate of the bankrupt, any afequired| acquired property.
property by gving a notice to the bankrupt.

(2) A notice under suisection (1) shall not be servg
in respect of

(a) excluded assets, or

(b) any property which is acquired by or devoly
upon the bankrupt after a dischagéder is
passed under section 138.

3) The notice under subection (2) shall be give
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within fifteen days from the day on which ti
acquisition or devolution of the after acquir
property comes to the knowledge of the bankruy
trustee.

4) For the purposes of sutection (3)

(a) anything which comes to the knowledge
the bankruptcy trustee shall be deemeq
have come to the knowledge of t
successor of the bankruptcy trustee at
same time; and

(b) anything which comes to the knauge of
a person before he is appointed as
bankruptcy trustee shall be deemed to h
come to his knowledge otthe date othis
appointments bankruptcy trustee

(5) The bankruptcy trustee shall not be entitled,
virtue of this section, to claimrdm any persor
who has acquired any right over after acqui
property, in good faith, for value and withg
notice of the bankruptcy.

(6) A notice may be served after the expiry of
period under susection (3) only with the approv
of the Adjudtating Authority.

Explanation.i For the purposes of this section, the te
"after-acquired property" means any property which

been acquired by or has devolved upon the bankrupt
the bankruptcy commencement date.

160. (1) The bankruptcyruistee may, by giving notice to tlf Treatment of
bankrupt or any person interested in the onel onerous property.
property, disclaim any onerous property wh
forms a part of the estate of the bankrupt.

(2) The bankruptcy trustee may give the noticaler
subsection (1) notwithstanding that he has ta
possession of the onerous property, endeavour
sell it or has exercised rights of ownership
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relation to it.

3) A notice of disclaimer shail

(a) determine, as from the date of disoter,
the rights, iterests and liabilities of th
bankrupt in respect of the onerous prope
disclaimed;

(b) discharge the bankruptcy trustee from
personal liability in respect of the onerg
property as from the date of appointmg
of the bankrptcy trustee.

4) A notice of disclaimer under stdction (1) shal
not be given in respect of the property which
been claimed for the estate of the bankrupt ur
section 155 without the permission of th
committee of creditors.

(5) A notice of disclaimer under subection (1) shal
not affect the rights or liabilities o&ny other
person, and any person who sustains a los
damage in consequence of the operation d
disclaimer under this section shall be deemed t
a creditor of the bamlapt to the extent of the log
or damage.

Explanation.i For the purposes of this section, the te
“onerous pr-operty”™ means

() any unprofitable contract; and

(i) any other property comprised in the estate of
bankrupt which is unsaleabl®r not readily
saleable, or is such that it may give rise to a clai

161. (1) The notice of disclaimer under secti@60 shall | Notice to disclaim
not be given it onerous property.

(@) a person interested in the onerous prop
has applied in witing to the bankruptcy
trustee or his predecessor requiring hinj
decide whether the onerous prope
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should be disclaimed or not; and

(b) a decision under clause (a) has not b
taken by the bankruptcy trustee with
seven days of receipt of thetite.

2) The bankruptcy trustee shall be deemed to |
included in the estate of the bankrupt, any one
property which cannot be disclaimed under-g
section (1).

Explanation.i For the purposes of this section, @rerous
propertyis said tobe disclaimed where notice in relation
that property has been given by the bankruptcy try
under section 160.

162. (1) The bankruptcy trustee shall not be entitled| Disclaimer of
disclaim any leasehold interest, unless a notic( leaseholds.
disclaimer has been sedieon every intereste
person ane-

(a) no application objecting to the disclaim
by the interested person, has been f
with respect to the leasehold interg
within fourteen days of the date on whi
notice was served; and

(b) where the applicationobjecting to the
disclaimer has been filed by the interes
person, the Adjudicating Authority ha
directed under section 163 that f
disclaimer shall take effect.

2) Where the Adjudicating Authority gives a directi
under clause (b) of stdection (], it may also
make order with respect to fixtures, improveme
by tenant and other matters arising out of the l¢
as it may think fit.

163. (1) An application challenging the disclaimer may| Challenge against
made by the following personsder this section t¢ disclaimed
the Adjudicating Authority property.

(a) any person who claims an interest in
disclaimed property; or
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(b) any person who is under any liability
respect of the disclaimed property; or

(©) where the diséimed property is ¢
dwelling house, any person who on 1
date of application for bankruptcy was
occupation of or entitled to occupy th
dwelling house.

2) The Adjudicating Authority may on an applicati
under suksection (1) make an order foretlwesting
of the disclaimed property in, or for its delivery
any of the persons mentioned in sdztion(1).

3) The Adjudicating Authority shall not make ¢
order in favour of a person who has made
application under clause (b) of saection ()
except where it appears to the Adjudicatil
Authority that it would be just to do so for tf
purpose of compensating the person.

4) The effect of an order under this section shall
taken into account while assessing loss or dan
sustained by angerson in consequence of the-d
claimer under sulection (5) of section 160.

An order under suection (2) vesting property i
any person need not be cpleted by any
consequence, assignment or transfer.

164. (1) The bankruptcy trustee may @p to the| Treatment of
Adjudicating Authority for an order under th transactions at
section in respect of an undervalued transaqg undervalue.
between a bankrupt and any person.

(2) The undervalued transaction referred to in-S
section (1) shoultiave—

(a) been entered into during the period of t
years ending on the filing of th
application for bankruptcy; and

(b) caused bankruptcy process to be trigger
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3) A transaction between a bankrupt and his asso
entered into during the period of dwyears
precedinghe date ofmakingof the application for
bankruptcy shall be deemed to be an underva
transaction under this section.

(4) On the application of the bankruptcy trustee un
subsection (1), the Adjudicating Authority may

(@) pass an order declaring an undervalu
transaction void;

(b) pass an order requiring any prope|
transferred as a part of an undervall
transaction to be vested with t
bankruptcy trustee as a part of the estat
the bankrupt; and

(© pass any other order ithinks fit for
restoring the position to what it would hal
been if the bankrupt had not entered i
the undervalued transaction.

(5) The order under clause (a) of ssdxction (4) shal
not be passed if it is proved by the bankrupt 1
the transactionwas undertaken in the ordina
course of business of the bankrupt.

(6) For the purposes of stgection (5), bankrupt dog
not includean associate of the bankrupt who f
entered into an undervalued transaction under
section (3).

@) For thepurposes of this section, a bankrupt en
into an undervalued traastion with any person if

(@) he makes a gift to that person;

(b) no consideration has been received by
person from the bankrupt;

(© it is in consideration of marriage; or

(d) it is for a consideration, the value of whi
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in money or money's worth is significant
less than the value in money or mong
worth of the considration provided by thg
bankrupt.

165. (1) The bankruptcy trustee may apply to { Treatment of
Adjudicating Authority for an order under thil transactions giving
section if a bankrupt has given a preference to| preference.
person.

2) The transaction giving preference to an associa
the bankrupt undesubsection (1) should have
been entered into by the bankrupt with
associate during the ped of two years ending o
the date of the application for bankruptcy.

3) Any transaction giving preference not cove
under subsection (2) should have been entered
by the bankrupt during the periaaf six months
ending on the date of the applicea for
bankruptcy.

(4) The transaction giving preference under -§
section (2) or under stdection (3) should hav
caused the bankruptcy process to be triggered.

(5) On the application of the bankruptcy trustee un
subsection (1), the Adjudicatinguthority may—

@) pass an order declaring a transaction giy
preference void;

(b) pass an order requiring any prope
transferred in respect of a transact
giving preference to be vested with t
bankruptcy trustee as a part of the estat
the bankrupt; ad

(c) pass any other order it thinks fit f
restoring the position to what it would hal
been if the bankrupt had not entered i
the transaction giving preference.

(6) The Adjudicating Authority shall not pass an or¢
under suksection (5) unless the bampt was
influenced in his decision of giving preference t
person by a desire to produce in relation to
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person an effect under clause (byobsection(8).

(7 For the purpose of stdection (6), if the person
an associate of theankrupt, otherwise than by
reason only of being his employee), at the t
when the preference was givert shall be
presumed that the bankrupt was influenced in
decision under that stdection.

(8) For the purposes of this section, a bankrupt entg
transation giving preference to any persor-if

€) the person is the creditor or surety
guarantor for any debt of the bankrupt; a

(b) the bankrupt does anything or suff
anything to be done which has the effec
putting that person into a position which,
the event of the debtor becoming
bankrupt, will be better than the position
would have been in, if that thing had n
been done.

166. (1) Subject to the provision of stdection (2) , an Bonafide
order passed bthe Adjudicating Authority unde| purchasers.
section 164 or section 165 shall not,

@) give rise to a remedy against the interes
a person in the property which w
acquired in an undervalued transaction (¢
transaction giving preference, ather or
not he is the person with whom t
bankrupt entered into such transaction.

(b) require any person to pay a sum to
bankruptcy trustee in respect of the ben
received from the undervalued transact
or a transaction giving preference, whet
or not he is the person with whom t
bankrupt etered into such transaction.

(2)  The provision of sutsection (1) shall apply only
the interest was acquired or the benefit \
received
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@) in good faith;

(b) for value;

(© without notice that te bankrupt entere
into the transaction at an undatue or for
giving preference;

(d) without notice that the bankrupt has fil
an application for bankruptcy or
bankruptcy order has been passed; and

(e) by any person who at the time of acquiri
the inerest or receiving the benefit was 1
an associate of the bankrupt.

(3) Any sum required to be paid to the bankrup
trustee under subection (1) shall be included
the estate of the bankrupt.

167. (1) On an application by the bankruptcy stee, the Treatment of
Adjudicating Authority may make an order ung extortionate credit
this section in respect of extortionate crg transactions.
transactions to which the bankrupt is or has be

party.

(2) The transactions under sgbction(1) should have
been entered into by the bankrupt during the pe
of two vyears ending on the bankrupt
commencement date.

(3)  An order of the Adjudicating Authority may

(@) set aside the whole or part of any d
created by the transaction;

(b) vary the terms of the transaction or vary t
terms on which any security for th
purposes of the transaction is held,;

(© require any person who has been paid
the bankrupt under any transaction, to |
a sum to the bankruptcy trustee;
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(d) Require any person tosurrender to thg
bankruptcy trustee any property of t
bankrupt held as security for the purpo
of the transaction.

4) Any sum paid or any property surrendered to
bankruptcy trustee shall be included in the estat
the bankrupt.

(5) For the purposes of this section, an extortion
credit transaction is a transaction for or involv
the provision of credit to the bankrupt by a
person

€)) on terms requiring the bankrupt to ma
exorbitant payments in respect of the crg
provided; or

(b) is unconscionable under the principles
law relating to contracts.

168. (1) This section shall apply where a contract has [f Treatment of
entered into by théankrupt witha person beford contracts.
the bankruptcy commencement date.

2) Any party to a contract, othgéhan the bankrup
under suksection (1), may apply to th
Adjudicating Authority for—

(@) an order discharging the obligations of 1
applicant or the bankrupt under t
contract; and

(b) payment of damages by the party or
bankrupt, for nosperformance of the
contract or otherwise.

3) Any damages payable by the bankrupt by virtug
an order under clause (b) of ssibction (2) shall bg
provable as bankruptcy debt.

(4) When a bankrupt is a party to the contract ur
this section jointly with another pens, that persor
may sue or be sued in respect of the cont
without joinder of the bankrupt.
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169. If a bankrupt dies, the bankruptcy proceedings shall, uf Continuance of
the Adjudicating Authority directs otherwise, be continy proceedings on
as ifhe were alive. death of bankrupt.

170. (1) All the provisions of Chapter V relating to th Administration of
administration and distribution of the estate of | estate of decease
bankrupt shall, so far as the same are applicg bankrupt.
apply to the administrain of the estate of
deceased bankrupt.

2) While administering the estate of a decea
bankrupt, the bankruptcy trustee shall have reg
to the claims by the legal representative of
deceased bankrupt to payment of the proper fur
and testamentg expenses incurred by him.

3) The claims under subection (2) shall rank equal
to the secured creditors in the priority provid
under section 178.

4) If, on the administration of the estate of a deceg
bankrupt, any surplus remains in the haotishe
bankruptcy trustee after payment in full of all {
debts due from the deceased bankrupt, toge
with the costs of the administration and interes
provided under section 178, such surplus shal
paid to the legal representatives of the estditthe
deceased bankrupt or dealt with in such manng
may be prescribed.

171. (1) The bankruptcy trustee shall give notice to eac| Proof of debts.
the creditors to submit proof of debt with
fourteen days of g@paring the list of creditor
under section 132.

(2) The proof of debt sha#

@) require the creditor to give full particula
of debt, including the date on which t
debt was contracted and the value at wh
that person assesses it;

(b) require the creditoto give full particularg
of the security, including the date on whi
the security was given and the value
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which that person assesses it;

(© be in such form and manner as may

prescribed.
3) In case the creditor is a decree holder agains
bankrup, a copy of the decree shall be a va
proof of debt.

(4) Where a debt bears interest, that interest sha
provable as part of the debtompt in so far as it i
payable in respect of any period after
bankruptcy commencement date.

(5) The bankuptcy trustee shall estimate the value
any bankruptcy debt which does not have a spe
value.

(6) The value assigned by the bankruptcy trustee u
subsection(5) shall be the amount provable by t
concerned credir.

@) Where the bankruptcy trustee serves a notice u
subsection(1) and the person on whom the not
is served does not file a proof of security witl
thirty days after the date of service of the not
the bankrupy trustee may, with leave of th
Adjudicating Authority, sell or dispose of ar
property that was subject to the security, freg
that security.

172. (1) Where a secured creditor realises his securityl Proof of debts by
may produce proof ofhe bdance due to him. secured creditors.

(2) Where a secured creditor surrenders his securi
the bankruptcy trustee for the general benefit of
creditors, he mayproduce proof ofhis whole
claim.

173. (1) Where before the bankrugtcommencement dat{ Mutual credit and
there have been mutual dealings between | setoff.
bankrupt and any creditor, the bankruptcy trug
shall-

@) take an account of what is due from eg
party to the other in respect of the mut
dealings and the sums due from one p
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shall be set off against the sums due fr
the other; and

(b) only the balance shall be provable ag
bankruptcy debt or as the amount payg
to the bankruptcy trustee as part of
estate of the bankrupt.

(2) Sumsdue from the bankrupt to another party sk
not be included in the account taken by
bankruptcy trustee under ssbction (1), if that
other party had notice at the time they became
that an application for bankruptcy relating to |
bankrupt was pending.

174. (1) Whenever the bankruptcy trustee has suffic| Distribution of
funds in his hand, he may aare and distribut¢ interim dividend.
interim dividend among the creditors in respec]
the bankruptcy debts which they have respecti
proved.

2 Where the bnkruptcy trustee has declared &g
interim dividend, he shall give notice of su
dividend and of how it is proposed to
distributed.

3) In the calculation and distribution of the inter
dividend, the bankruptcy trustee shall mg
provision for-

@ any bankruptcy debts which appear to |
to be due to persons who, by reason of
distance of their place of residence,
not have had sufficient time to tender g
establish their debts; and

(b) any bankruptcy debts which are subjec
claims which have not yet beg
determined;

(© disputed proofs and claims; and

(d) expenses necessary for the administrati
of the estate of the bankrupt.

175. (1) The bankruptcy trustee may, with the approef| Distribution of
the committee of creditors, divide in its existi| property.
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form amongst the creditors, according to
estimated value, any properity its existing form
which from its peculiar nature or other speq
circunstances cannot be readily or advantageo
sold.

(2) An approval under subection(1) shall be sough
by the bankruptcy trustee for each transaction,
a person dealing with the bankruptcy trusteg
good faith and for value shall not be required
enquire whether anyparoval required under sul
section(1) has been given.

3) Where the bankruptcy trustee has done anyt
without the approval of the committee of creditg
the committee may, for the purpose of enab
him to meet his exgnses out of the estate of t
bankrupt, ratify the act of the bankruptcy trustee

4) The committee of the creditors shall not ratify 1
act of the bankruptcy trustee under -sgation(3)
unless it is satisfied that theamkruptcy trusteg
acted in a case of urgency and has sough
ratification without undue delay.

176. (1) Where the bankruptcy trustee has realised | Final dividend.
entire estate of the bankrupt or so much of it
could be realised irhe opinion of the bankruptc
trustee, he shall give notiee

@) of his intention to declare a final dividen
or

(b)  that no dividend or further dividend shall
declared.

(2) The notice under sukection(1) shall contain suct
particulars as may be prescribed and shall reg
all claims against the estate of the bankrupt tq
established by a final date specified in the noticg

3) The Adjudicating Authority may, on th
application of agp person interested in th
administration of the estate of the bankry
postpone the final date referred to in md@ation
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().

(4) After the final date referred to in sigection (2),
the bankruptcy trustee shall

(@) defray any outstanding expensegtw bankruptcy
out of the estate of the bankrupt; and

(b) if he intends to declare a final dividend, decl
and distribute that didend among the credito
who have proved their debts, without regard to
claims of any other persons.

(5) If a surplus remainsafter payment in full with
interest to all the creditors of the bankrupt and
payment of the expenses of the bankruptcy,
bankrupt shall be entitled to the surplus.

(6) Where a bankruptcy order has been passe
respect of one partner in a firm, a ctedito whom
the bankrupt is indebted jointly with the oth
partners in the firm or any of them shall not rece
any dividend out of the separate property of
bankrupt until all the separate creditors hj
received the full amount of their respectivabtk.

177. (1) A creditor who has not proved his debt before | Claims of creditors
declaration of any dividend is not entitled
disturb, by reason that he has not participated i
the distribution of that dividend or any oth
dividend declared before his debt wasved, but-

(a) when he has proveddldebt, he shall be entitled
be paid any dividend or dividends which he
failed to receive, out of any money for the tif
being available for the payment of any furth
dividend; and

(b) any dividend or dividnds payable to him shall
paid before that money is applied to the paymer
any such further dividend.

(2) No action shall lie against the bankruptcy trus
for a dividend, but if the bankruptcy trustee refu
to pay a dividend payable under ssdstion (1),
the Adjudicating Authority may order him to
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(a) pay the dividend; and
(b) pay, out of his own money
0] interest on the dividend; and

(i) the costs of the proceedings in which
order to pay has been made.

178. (1) Notwithstanding anything to the contrary contair Priority of debts.
in any law enacted by the Parliament or the §
Legislature for the time being in forcén the
distribution of the final dividend, the followin
debts shall be paid in priority to all other debts

(a) firstly, the costs and expenses incurred by
bankruptcy trustee for the bankruptcy process
full;

(b) secondly-
0] debts owed to secured creditors; and

(i) wages and unpaid dues payable to
workmen of the bankrugor thewhole or
any part of the period of three months
before the bankruptcy commencement
date;

(c) thirdly, wages and unpaid dues payabte
employees other than workmenof the bankrupt
for the whole or any part of the period of thr
months before the bankruptcy commencemaie;g

(d) fourthly, -

0] amounts due to the Central Governmen
and the State Government in respect of
the whole or any part of the period of tw
years before the bankruptcy
commencement date;

(i) wages and unpaid dues payatole
workmenof the bankrupt fothewhole or
any part of theperiod of nine months
beginning from twelve months before th
bankruptcy commencement dated
ending three months before the
bankruptcy commencement date
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(iii) wages and unpaid dues payable to
empbyees, other than workmeof, the
bankrupt forthewhole or any part of the
period ofthreemonths beginning froraix
months before thbankruptcy
commencement datnd ending three
months before the bankruptcy
commencement date

(e) lastly, all other debts osd by the bankrupt
including unsecured debts.

2) The debts in each class specifiedsuisection(1)
shall rank in the order méoned in that sub
section but debts of the same class shall
equally anongst themselves, and shall be paid
full, unless the estate of the bankrupt is insuffici
to meet them, in which case they shall abatg
equal proportions between themselves.

3) Where any creditor has given any indemnity or
made any payment of meys by virtue of which
any asset of the bankrupt has been recové
protected or preserved, the Adjudicating Autho
may make such order as it thinks just with resy
to the distribution of such asset with a view
giving that creditor an advantageves other
creditors in consideration of the risks taken by |
in so doing.

(4) Unsecured creditors shall rank equally amor
themselves unless contractually agreed to
contrary by such creditors.

(5) Any surplus remaining after the payment of
debts under subsection (1) shall be applied i
paying interest on those debts in respect of
periods during which they have been outstang
since the bankruptcy commencement date.

(6) Interest payments under sséction (5) sall rank
equally irrespective of the nature of the debt.
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(7 In the case of partners, the partnership prop
shall be applicable in the first instance in paym
of the partnership debts and the separate proj
of each partner shall be applicable in tfiest
instance in payment of his separate debts.

(8) Where there is a surplus of the separate proper
the partners, it shall be dealt with as part of
partnership property; and where there is a sur
of the partnership property, it shall be desitth as
part of the respective separate property
proportion to the rights and interests of each par
in the partnership property.

CHAPTER VI
ADJUDICATING AUTHORITY FOR INDIVIDUALS AND
PARTNERSHIP FIRMS

179. (1 Subject to the provisions of gem 60, the| Adjudicating
Adjudicating Authority, in relation to insolveng Authority for
matters of individuals and firms shall be the Dj inividuals and
Recovery Tribunal having territorial jurisdictiq partnership firms
over the place where the individual debtor actu
and voluntarily resides or carries dmsiness o
personally works for gain can entertain
application under this Act regarding such persor

2) The Adjudicating Authority of the Debt Recove
Tribunal shall, notwithstaridg anythingcontained
in any other law for the time being in force, hg
jurisdiction to entertain or dispose -of

(@) any suit or proceeding by or against
individual debtor;

(b) any claim made by or against the individ
debtor;

(c) any question of priorigis or any other questid
whatsoever, whether of law or facts, arising ou
or in relation to liquidation of the individual debtg

3) The Debt Recovery Tribunal shall ha
jurisdiction to entertain or dispose of any sl
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proceeding, claim or questiamder suksection (3)
or (4) whether such suit, proceeding, claim
guestion has been instituted or has arisen on, b
or after the liquidation order has been made.

4) Notwithstanding anything contained in th
Limitation Act, 1963 or in any other laworf the
time being in force, in computing the period
limitation specified for any suit or application
the name and on behalf of a debtor for which
order of moratorium has been made under this |
the period during which such moratorium is
place shall be excluded.

180. (1) No civil court or authority shall have jurisdiction | Civil court not to
entertain any suit or proceedings in respect of | have jurisdiction.
matter on which the Debt Recovery Tribunal or
Debt Recovery Appellate Tribunal has jurisdicti
under this At

(2) No injunction shall be granted by any coy
tribunal or authority in respect of any action tak
or to be taken, in pursuance of any power confe
on the Debt Recovery Tribunal or the D¢
Recovery Appellate Tribunal by or under this Ac

181 (1) An appeal from an order of the Debt Recov| Appeal to Debt
Tribunal under this Act shall be filed within for] Recovery Appellate
five days before the Debt Recovery Appell{ Tribunal.

Tribunal.

2) The Debt Receery Appellate Tribunal may, if it i
satisfied that a person was prevented by suffig
cause from filing an appeal within forty five day
allow theappeal to be filed within a further perig
not exceeding thirty days.

182 (1) An appeal from arorder of the Debt Recover Appeal to Supreme
Appellate Tribunal on a question of law under t| Court.
Act shall be filed within ninety days before t
Supreme Court.
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2) The Supreme Court may, if it is satisfied tha
person was prevented by Baient cause from
filing an appeal within ninety days, allow tf
appeal to be filed within a further period n

exceeding thirty days.

183.

Where an application is not disposed of or order is not p
within the period specified in the Act, the DeRecovery
Tribunal or the Debt Recovery Appellate Tribunak the
case may beshall record the reasons for not doing so wit
the period so specified; and the Chairperson of the
Recovery Appellate Tribunal, after taking into account
reasons soecorded, extend the period specified in the
by aperiod not exceeding five days.

Expeditious
disposal
applications.

of

CHAPTER VI |
OFFENCES AND PENALTIES

184. (1)

If a debtor or creditor provides information whi
is false in any material ptculars with the
resolution professional, he shall be punishable
imprisonment for a term which may extend to ¢
year or with fine which may extend wne lakh
rupees

(2) If a creditor promises to vote in favour of t
repayment plan by acceptiramny money, propert)
or security from the debtohe shall be punishab
with imprisonment for a term which may extend
two years and with fine which may extend to thr
the amount or its equivalent accepted by

creditor.

Provided that where such amau is not
guantifiable, the total amount of fine shall n
exceed more than twenty five thousand rupees.

Punishment for
false information
etc. by creditor in
insolvency

resolution process.

185. If a resolution professional dishonestly fails to perforis

duties under Chapter Ill, he shall be punishable

imprisonment for a term which may extend to 6 months
he may also be liable for payment of compensation tg
debtor or the creditor, as the case may be.

Liability of
resolution
professional unde
insolvency
resolution process.
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186. If the bankrupt Punishment for
false information,
concealment etc. by
bankrupt.

(@) knowingly makes a false representation or wilfy
omits or conceals any material information wh
making an application for bankruptcy under sect
122 or while providing any information durirtbe
bankruptcy process, he shall be punishable
imprisonment which may extend to six months ¢
fine which may extend to fifteen thousand rupee

Explanation.i For the purposes of clause (@)
false representation or omission includes -n
disclosureof the details of disposal of any proper
which but for the disposal, would be comprised
the estate of the bankrupt, other than disposit
made in the ordinary course of business carrie(
by the bankrupt.

(b)  fraudulently with an intent to conceal,shdailed to
provide, prevented or purposely withheld 1
production of, destroyed, falsified or altered
books of accounts, financial information and ot
records of which he has possession, he sha
punishable with imprisonment which may exteng
one year and fine which may extend to twenty f
thousand rupees;

(c) has contravened the restrictions under section
or the provisions of section 141, he shall
punishable with imprisonment for a term whi
may extend to six months or fine which mayesxd
to twenty five thousand rupees;

(d) has failed to deliver the possession of any prop
comprised in the estate of the bankrupt under
possession or control, which he is required
deliver under section 156, he shall be punish
with imprisonment ér a term which may extend {
six months or fine which may extend to twenty f
thousand rupees;

(e) has failed to account, without any reasonable c;i
or satisfactory explanation, for any loss of 8
substantial part of his property comprised in
estateof the bankrupt incurred from the date wh
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is twelve months before the filing of the bankrup
application and the bankruptcy commencen
date, he shall be punishable with imprisonment
a term which may extend to two years and f
which may extendo three times of the value of tf
loss:

Provided that that where such loss is ng
guantifiable, the total amount of fine imposed s
not exceed more than twenty five lakh rupees.

) has absconded or attempts to absconds afte
bankruptcy commencementaté, he shall b
punishable with imprisonment for a term whi
may extend to one year and fine which may ext
to twenty five thousand rupees.

Explanation.i For the purposes of this clause
bankrupt shall be deemed to have absconded
leaves, or aempts to leave the country witho
delivering the possession any property which h
required to deliver to the bankruptcy trustee un
section 156.

187. (1) If a bankruptcy trustee; Liability of

(@) has fraudulently misapplied, retained or becd P2nKIuptey trustee

accountable for any money or property compri
in the estate of the bankrupt; or

(b)  has wilfully acted in a manner that the estate of
bankrupt has suffered any loss in consequeng
breach of any duty of & bankruptcy trustee i
carrying out his functions under section 149,

he shall be punishable with imprisonment fo
term which may extend to three years and with

which shall not be less thadhree times the amout
of the loss caused, or likely tovebeen caused, 1
persons concerned on account of s
contravention

Providedthat where such loss or unlawful gain
not quantifiable, the total amount of fine impog
shall not exceed more one lakh rupees:

Provided further that thebankruptcy trusteehall
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not be liable under this section if he seizes
disposes of any property which is not comprise
the estate of the bankrupt and at that time

reasonable grounds to believe that he is entitle
seize or dispose that property.

PART IV

REGULATION OF INSOLVENCY PROFESSIONALS,
AGENCIES AND INFORMATION UTILITIES

CHAPTER |

THE INSOLVENCY AND BANKRUPTCY BOARD OF
INDIA

188. (1) With effect from such date as the Cent Establishment and
Government may, by notification, appoinhete| incorporation  of
shall be established, for the purposes of this A¢ Board.

Board by the name of the Insolvency ¢
Bankruptcy Board of India.

(2) The Board shall be a body corporate by the n
aforesaid, having perpetual successiand a
common seal, with power, subject to the provisi
of this Act, to acquire, hold and dispose
property, both movable and immovable, and
contract, and shall, by the said name, sue o
sued.

3) The head office of the Board shall be at Mumbal

(4) The Board may establish offices at other place
India and also outside India.

189. (1) The Board shall consist of the following memb( Management of
who shall be appointed by the Central Governm| Board.
namely:

(a) a Chairperson;

(b) two memberdrom amongsthe officials of
the Central Government, one each
represent the Ministry of Finance and {
Ministry of Corporate Affairsex officig
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(© one member from amongst the officials
the Reserve Bank of India;

(d) five other members of whom at Edhree
shall be the wholéime members.

2) The Chairperson and the other members sha
persons of ability, integrity and standing, who hg
shown capacity in dealing with problems relat
to insolvency or bankruptcy and have spé
knowledge and experience in the field of I3
finance, economics, accountancy or administrat

3) Every appointment under this section shall be m
after obtaining the recommendation of a selec
committee consisting of a chairperson and th
independent experts from the field of law, finan
and accountancy to be nominated by the Cel
Government.

4) The term of office of the Chairperson and memk
(other thanexofficio members) shall be five yea
or till they attain the age of sixty five yea
whichever is earlier, and they shall be eligible
re-appointment.

(5) The term of office of theexofficio members shal
continue for as long as they hold the office
virtue of which they are appointed.

(6) The salaries and allowances payable tal ather
terms and conditions of service of, the Chairper
and members (other than tkeeofficio members)
shall be such as may be prescribed.

190. The Central Government shall remove a member fi Removal of
office if he- member from
office.

(a) is an undischarged bankrupt adinled under Par
I,

(b) is of unsound mind and stands so declared t
competent court;

(©) has been convicted of an offence involving mq
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turpitude;

(d) has, in the opinion of the Central Government
abused his position as to render his cortiimn in
office detrimental to the public interest:

Providedthat no member shall be removed under clause (d) u
he has been given a reasonable opportunity of being heard
matter.

191. Save as otherwise detgmed by regulations, the Chairpers Powers of
shall have powers of general superintendence and direction { Chairperson.

affairs of the Board and may also exercise such other poweg
may be delegated to him by the Board.

192. (1) The Board shalineet at such times and places, { Meetings of Board.
observe such rules of procedure in regard to
transaction of business at its meetings (inclug
guorum at such meetings) as may be prescribed

2) The Chairperson, or if, for any reason, 1
Chairpeson is unable to attend any meeting of
Board, any other member chosen by the mem
present at the meeting shall preside at the meet

3) All guestions which come up before any meet
of the Board shall be decided by a majority va
of the membes present and voting, and, in t
event of an equality of votes, the Chairperson, ¢
his absence, the person presiding, shall ha
second or casting vote.

193. Any member, who is a director of a company and wh{ Member not to
such director has any direct adirect pecuniary interest i participate in
any matter coming up for consideration at a meeting ol meetings in certain
Board, shall, as soon as possible after rele] cases.
circumstances have come to his knowledge, disclosg
nature of his interest at such meeting and such disclq
shal be recorded in the proceedings of the Board, ang
member shall not take any part in any deliberatior
decision of the Board with respect to that matter.

194. No act or proceeding of the Bahshall be invalid merely Vacancies etc., not
by reason of to invalidate
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(@ any vacancy in, or any defect in the constitution| proceedings of
the Board; or Board.

(b) any defect in the appointment of a person actin
a member of the Board; or

(© any irregularity in the procedure of the Board
affecting the merits of the case.

195. (1) The Board may appoint such other officers § Officers and
employees as it considers necessary for | employees of
efficient discharge of its functions under this Act| Board.

(2) The salaries and allowances payable to, and ¢
terms and conditions of service of, officers g
employees of the Board appointed under -9
section (1) shall be such as may be specified
regulations.

CHAPTER I
POWERS AND FUNCTIONS OF THE BOARD

196. (1) The Board shall, subject to the general directiol Powers and
the Central Government, perform all or any of | functions of Board.
following functions namely-:

(@) register insolvency professional agenci
insolveny professionals and informatig
utilities and revoke such registrations
the basis of complaints, application f
revocation or otherwise;

(b) specify  the minimum eligibility
requirements for registration of insolven
professional agencies, insohay
professionals and information utilities;

(© levy fee or other charges for ti
registration of insolvency profession
agencies, insolvency professionals &
information utilities;

(d) specify by regulations standards for 1
functioning of irsolvency professions
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agencies, insolvency professionals 2
information utilities;

(e) carry out inspections and investigations
insolvency professional agencie
insolvency professionals and informati
utilities and pass such orders as may
requred for compliance of the provisiorn
of this Act and the regulations issu

hereunder;
() monitor the performance of insolven
professional agencies, insolven

professionals and information utilities a
pass any directions as may be required
compliance of the provisions of this A
and the regulations issued hereunder;

(9) call for any information and records fro
the insolvency professional agenci
insolvency professionals and informati
utilities;

(h) specify by regulations the nimum
curriculum for the examination of th
insolvency  professionals  for  the
enrolment as members of the insolver
professional agencies;

(1) publish such information, data, resea
studies and other information as may
specified by regulations;

() specify by regulations manner of collecti
and storing data by the information utiliti
and for providing access to such data;

(k) collect and maintain records relating
insolvency and bankruptcy cases &
disseminate information relatingo such
cases;

()] constitute such committees as may
required including in particular th
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committees laid down in section 197;

(m)  promote transparency and best practice
its governance;

(n) maintain  websites and such oth
universally a@cessible repositories (
electronic information as may |
necessary;

(o) enter into memorandum of understand
with any other statutory authorities;

(p) issue necessary guidelines to |

insolvency professional agencie
insolvency professionaland information
utilities;

Q) specify mechanism for redressal
grievances against insolven
professionals, insolvency professiof
agencies and information utilities and p:
orders relating to complaints filed agair
the aforesaid for compliarc of the
provisions of this Act and the regulatio
issued hereunder;

(n conduct periodic study, research and a
the functioning and performance of to t
insolvency professional agencie
insolvency professionals and informati
utilities at such intervals as may b
specified by the Board;

(s) specify mechanisms for issuin
regulations, including the conduct
public consultation processes befq
notification of any regulations;

® issue regulations and guidances on mat
relating to nsolvency and bankruptcy i
may be required under this Act; and
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() perform such other functions as may
prescribed.

3 Notwithstanding anything contained in any ot}
law for the time being in force, while exercisi
the powers under this Adhe Board shall have th
same powers as are vested in a civil court unde
Code of Civil Procedure, 1908, while trying a s
in respect of the following matters, namely:

® the discovery and production of books
account and other documents, atlsplace
and such time as may be specified by
Board;

(i) summoning and enforcing the attenda
of persons and examining them on oath;

(iii) inspection of any books, registers and ot
documents of any person at any place;

(iv) issuing of commidgens for the
examination of witnesses or documents.

197. (1) The Board may, for the efficient discharge of| Constitution of
functions, constitute such Advisory Committees advisory
it may deem fit, consisting of a Chairperson & committee,
such other members as may be specified| executive
regulations, including — committee or other

@) Standards Advisory Committee; committee.

(b) Financial Advisory Committee;

(©) Insolvency Professional Advisor
Committee;
(d) Information Utilities Advisory Committee

(e) such other committees as may be speci
by regulations;

(2) For the efficient discharge of its functions, {
Board may constitute executive committees or g
other committees, as may be specified
regulations.
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198. Notwithstandingnything contained in this Act, where t| Condonation of
Board does not perform any act within the period specj delay.
in this Act, the relevant Adjudicating Authority may, f
reasons to be recorded in writing, condone the delay.
CHAPTER IlI
INSOLVE NCY PROFESSIONAL AGENCIES
199. Save as otherwise provided in this Act, no person § No person to
carry on its business as insolvency professional age| function as
under this Act and enrol insolvency professionals ag insolvency
members except under and in accordance with dicat¢ | professional agency
of registration issued in this behalf by the Board. without valid
certificate of
registration.
200. The Board shall have regard to the following princig Principles
while registering the insolvency professional agencig governing
under this Act, namely: registration of
€)) to promote the professional developm |nsolver.1cy
of and regulation of insolveng professional
professionals; agency.
(b) to promote the services of compets
insolvency professionals to cater to
needs of debtors, creditors anetls other
persons as may be specified;
(©) to promote good professional and ethi
conduct amongst insolvend
professionals;
(d) to protect the interests of debto
creditors and such other persons as I
be specified;
(e) to promote the growth of iofvency
professional agencies for the effecti
resolution of insolvency and bankrupt
processes under this Act.
201 (1) Every application for registration shall be madg Registration of
the Boardin such form and manner, containi| insolvency

such particulars, and accompanied by such feg

professional
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may be specified by regulations: agency.

Provided that every application received by t
Board shall be acknowledged within seven day
its receipt.

2) On receipt of the application under -s@algtion (1),
the Board may, on being satisfied that
application conforms with all requiremer
specified under subection (1), grant a certificat
of registration to the applicaror else, reject, by
order, such application:

Provided that no order rejecting the application shall
made without giving an opportunity of being heard to
applicant:

Provided further that every order so made shall
communicated to the applicantthin a period of fifteer|
days.

3) The Board may issue a certificate of registratiol
the applicant in such form and manner and sul
to such terms and conditions as may be specifi

(4) The Board may renew the certificate of registrat
from time to tme in such manner and on paymg
of such fee as may be specified.

(5) The Board may, by order, suspend or cancel
certificate of registration granted to an insolver
professional agency on any of the followi
grounds, namely

@) that it has obtaied registration by makin
a false statement or misrepresentatior]
by any other unlawful means;

(b) that it has failed to comply with th
requirements of the regulations made
the Board or bydaws made by th¢
insolvency professional agency;

(© that it has contravened any of th
provisions of the Act or the rules or ti
regulations made thereunder;
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(d) on any other ground as may be specif
by regulations:

Providedthat no order shall be made under this-settion
unless the insolvency professibregency concerned ha
been given a reasdole opportunity of being heard:

Providedfurther that no such order shall be passed by
member except wholiéme members of the Board.

202. Any insolvency professional agency which is aggrieveq Appeal to National
the order of the Board made under section 201 may pr{ Company Law
an appeal to the National Company Law Appell Appellate
Tribunal in such form, within such period, and in sy Tribunal.
manner, as may be specified by regulations.

203. (1) The Board may, for the purposes of ensuring | Governing Board

every insolvency professional agency takes | of insolvency
account the objectives sought to be achieved u| professional
this Act, make regulations to specify agency.

(a) the setting up of a governing board of
insolvency professionalgency;

(b) the minimum number of independe
members to be on the governing board
the insolvency professional agency; and

(c) the number of the insolvency profession
being its members who shall be on {
governing board of the insolveng
professional gency.

204. (1) An insolvency professional agency shall perfd Functions of
the following functions, namehy: insolvency
professional

@) grant membership to persons who fulfil
requirements set out in its bigvs on
payment of memérship fee;

agencies.

(b) lay down standards of professional cond
for its members;

(© monitor the performance of its members

(d) safeguard the rights, privileges &
interests of insolvency professionals w
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are its members;

(e) suspend or cancel the mendidp of
insolvency professionals who are
members on the grounds set out in its-I
laws;

() redress the grievances of consum
against insolvency professionals who
its members; and

(9) publish information about its functions, li
of its membes, performance of it
members and such other information
may be specified by regulations.

205. (1) Subject to the provisions of this Act and any ry Bye-laws of
or regulations made thereunder and after obtail insolvency
the approval of the Boardgevery insolvency professional
professional agency shall make Hges to| agencies.
providefor —

(a) the minimum standards of professior
competence for its members;

(b) the standards for professional and eth
conduct of its members;

(©) requiremats for enrolment of persons
its members which shall be no
discriminatory.

Explanationi For the purposes of th
clause, the term "nediscriminatory "
means lack of discrimination on tf
grounds of religion, caste, gender or pl
of birth and such ther grounds as may |
specified;

(d) the manner ofgranting membership t
persons who fulfil its requirement;

(e) setting up of a governing board for
internal governance and management
accordance with the regulations specif
by the Board,

® the information required to be submitte
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by its members including the form and t
time for submitting such information;

(9) the specific classes of persons to who
services shall be provided at concessid
rates or for no remuneration by
members;

(h) the grounds on whiclpenalties may b¢
levied upon its members and the man

thereof;

0] a fair and transparent mechanism
redressal of grievances against
members;

)] the grounds under which the insolven
professionals may be expelled roits
membership;

(K) the quantum of fee and the manner
collecting fee for inducting persons as
members;

)] the curriculum for enrolment of persons
it members which shall not be less than
curriculum specified by the Board;

(m)  the manne of conducting examination ¢
the curriculum specified by the Board f
enrolment of insolvency professionals;

(n) the manner ofmonitoring and reviewing
the working of insolvency professions
who are its members;

(o) the duties and other activitieso tbe
performed by its members;

(p) the amount of registration bond a
performance security to be furnished by
insolvency professional for th
performance of his duties, the form a
manner in which such registration bo
and performance security shallbe
furnished to the insolvency professior
agency;,

(q) the manner of conducting disciplina
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proceedings against its members &
imposing penalties;

(n the manner of utlising the amou
received as registration bond
performance security in case &k penalty
imposed against any  insolven
professional remains unpaid.

206. (1) On the commencement of an insolvency resolu| Performance bond
process, where an insolvency professional to be posted by
appointed to perform any of therfctions under insolvency
this Act— professional

(a) the insolvency professional agency where s agency

insolvency professional is registered as a men
shall post a performance bond with the Boarg
the form and manner as may be specified by
Board; and

(b) the insolvacy professional shall deposit with t
insolvency professional agency a performa
security of an amount and in a manner as spec
by the Board.

2) The performance bond posted under clause (g
subsection (1) shall provide for

(a) the concerned insolvency professions
agency to act as a surety for the obligati
of the insolvency professional and to
jointly and severally liable for losses
relation to any person whose interests
prejudicially affected by any act of fraud
gross miscongct of the insolvency
professional; and

(b) the payment of claims in respect of los
mentioned in clause (a), which shall
equal in amount, to at least the value of
assets of the corporate debtor or the de
as on the insolvency commencemeiate
or the insolvency commencement date
the debtor, as the case may be.

3) The performance security deposited with
insolvency professional agency under clause (b
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(4)

subsection (1) shall be used in discharging ¢
obligations imposed on the insohen
professionals under this Act.

Subject to any regulations specified by the Bo
under this section, each insolvency professiq
agency shall by its bylaws specify the means f¢
determining the liability of insolvenc
professionals who are memberssath insolvency
professional agency in respect of any performa
bond under this section.

CHAPTER IV
INSOLVENCY PROFESSIONALS

207.

(1)

No person shall render his services as insolve
professional under this Act without being enrol
as a member of an insolvency professional ager

Enrolment and
registration of
insolvency
professionals.

(@)

Every insolvency professional shall, after obtain
the membership of any insolvency professil
agency, register themselves with the Board wit
such time, in such manner and on payment of 4
fee, as may be specified by regulations.

208.

(1)

Where any insolvency or bankruptcy resolut
process has been initiated, it shall be the fung
of an insolvency professional to take such acti
as may be necessaiy,the following matters- —

(a) a fresh start order process under Chapts
of Part lll;

(b) individual insolvency resolution proce
under Chapter Il of Part Il

(© corporate insolvency resolution proces
under Chapter Il of Part II.

(d) individual bankruptcy process und
Chapter IV of Part Ill; and
(e) liquidation of a corporate debtor firt

under Chapter Il of Part II.

Functions and
obligations of
insolvency
professionals
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(2)

Every insolvency professional shall have

following obligations, namely

(a) to take reasonable care and diligence w
performing his duties;

(b) to comply with all requirements and tern
and conditions specified in the bigwvs of
the insolency professional agency
which he is a member;

(© to allow the insolvency profession
agency to inspect his records;

(d) to furnish registration bond an
performance security to the insolven
professional agency before providing 4
service undethis Act; and

(e) to submit a copy of the records of eve
proceeding before the Adjudicatin
Authority to the Board as well as to tl
insolvency professional agency of whi
he is a member.

CHAPTER V
INFORMATION UTILITIES

209. Save as otherwise prded in this Act, no informatiof No  person to
utility shall carry on its business under this Act exd function as
under and in accordance with a certificate of registrg information utility
issued in that behalf by the Board. without valid

certificate of
registration.

210. (1) Every application for registration shall be madg Registration of
the Board in such form and manner, contain information utility.
such particulars, and accompanied by such feg
may be specified by regulations:

Provided that every application received lipe
Board shall be acknowledged within seven day
its receipt.

(2) On receipt of the application under ssixtion (1),

the Board may, on being satisfied that




Bankruptcy Law Reform Committee Draft

application conforms with all requiremer
specified under sufsection (1), grant a certificat
of registration to the applicant or else, reject,
order, such application:

Provided that no order rejecting the applicati
shall be made without giving an opportunity
being heard to the applicant.

3) The Board may issue a certificate of registratiorn
the applicant in such form and manner and suk
to such terms and conditions as may be specifie

(4) The Board may renew the certificate of registrat
from time to time in such manner and on paym
of such fee as may be specified by regulations.

(5) The Board may, by order, suspend or cancel
certificate of registration granted to an informat
utility on any of the following grounds, namely:

(@) that it has obtained registration by maki
a false statement or misrepresentation
any other unlawful means;

(b) that it has failed to comply with th
requirements of the regulations made
the Board,;

(©) that it has contravened any of t
provisions of the Act or the rules or ti
regulations madéhereunder;

(d) on any other ground as may be specif
by regulations:

Providedthat no order shall be made under this-sattion unlesg
the information utility concerned has been given a resder
opportunity of being heard:

Providedfurther that no sth order shall be passed by any memn
except wholdime members of the Board.

211. Any information utility which is aggrieved by the order| Appeal to National
the Board made under section 209 may prefer an app¢ Company Law
the National Company Law Appellate Tribunal in sy Appellate
form, within such period, and in such manner, as maj Tribunal.
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specified by regulations.

212. The Board may, for ensuring that an information utii Governing Board
takes into account the objectives sought to be achif of information
uncer this Act, require every information utility to set ug utility.
governing board, with such number of indepeng
members, as may be specified by regulations.

213 (1) An information utility shall provide core servic{ Functions of
to any person if such person complies with | information
terms and conditions as may be specified| utilities.
regulations.

2) An information utility may provide services oth
than core services to any person.

214 (1) While providing cae services to any person, evg Obligations of
information utility shal- — information utility.

(@) create and store financial information i
universally accessible format;

(b) accept electronic submissions of finang
information from persons who are ung
obligations to submit finarial information
under suksection (2) of section 215, i
such form and manner as may be speci
by regulations;

(© accept, in specified form and mann
electronic  submissions of financi
information from persons who intend
submit such informatign

(d) meet such minimum service quali
standards as may be specified
regulations;

(e) get the information received from vario
persons authenticated by all concerng
parties before storing such information;

() provide access to the financial infieation
stored by it to any person who intends
access such information in such manne
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may be specified by regulations;

(9) publish such statistical information as m
be specified by regulations.

215

(1)

Any person who intends to submit information
the information utility or access the informati
from the information utility shall pay such fee a
submit information in such form and manner
may be specified by regulations.

Procedure for
submission etc. of
financial
information.

(2)

A financial creditor or, as the case may be,
operational creditor shall submit financ
information and information relating to secur
assets in such form and manner as may be spe
by regulations.

216.

(1)

A person wo submits financial information to &
information utility shall have the following right
namely:—

(@) to correct errors or update or modify &
financial information so submitted in
manner and within such time as may
specified;

(b) to demand theinformation utility to
remove from its records the information
submitted, with the concurrence of
counterparties to any contracts
agreements, in a manner and within s
time as may be specified.

Rights and
obligations of
persons submitting
financial
information.

(2)

A person who submits financial information to
information utility shall not provide suc
information to any other person, except to s
extent, under such circumstances, and in {
manner, as may lspecified.

INSPECTION AND INVESTIGATION

CHAPTER VI

217.

Any person aggrieved by the functioning of
insolvency professional agency or insolver
professional or an information utility may file

Complaints against
insolvency
professional agency
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complaint to the Board in such form and in s or its member or
manner as may be specified byulkgions. information utility.

218. (1) Where the Board, on receipt of a complaint u| Investigation of
section 217 or suo moto, has reasonable groun| insolvency
believe thagny insolvency professional agency | professional agency
insolvency professional or an information utilf or its member or
has contravened any of the provisions of the Ad information utility.
the rules or regulations made or directions iss
by the Board thereunder, it may, at any time by
order in writirg, direct any person or perso
authorized in this behalf (hereinafter referred tqg
the Investigating Authority in this Chapter}o
conduct an inspection or investigation of th
insolvency professional agency or insolver
professional or an informatiautility

(2) The inspection or investigation carried out undef §
section (1) of this section, shall be conduc
within such time and in such manner as may
specified by regulations.

(3) The Investigating Authority may, in the course
such inpection or investigation, require any oth
person who is likely to have any releva
document, record or information to furnish f{
same, and such person shall be bound to fur
such document, record or information:

Provided that the Investigating Autrity shall
provide detailed reasons to such person be
requiring him to furnish such document, record
information.

(4)  The Investigating Authority may, in the course
its inspection or investigation, enter any building
place where they may have seas to believe thg
any such document, record or information relat
to the subjeematter of the inquiry may be four|
and may seize any such document, record
information or take extracts or copies therefrg
subject to the provisions of section 1(Gle Code
of Criminal Procedure, 1973, insofar as they n
be applicable.
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(5)

(6)

The Investigating Authority shall keep in i
custody the books, registers, other documents
records seized under this section for such pe
not later than the conclusion ofetlinvestigation a
it considers necessary and thereafter shall retur
same to the concerned person from whose cus
or power they were seized:

Provided that the Investigating Authority may
before returning such books, registers, of
documents andrecord as aforesaid, pla
identification marks on them or any part thereof.

A detailed report of inspection or investigati
shall be submitted to the Board by the Investiga
Authority.

219. The Board may,upon completion of an inspection | Issuing of show
investigation under section 21i8sue a show cause notil cause notice tg
to such insolvency professional agency or insolve insolvency
professional or information utility, and carry out inspect| professional agency
of such insolvency professional agency or insolve| or its member or
professional or information utility in such manner, givi information utility.
such time for giving reply, as may be specified
regulations.

220. (1) The Board shall constitute a disciplinary commit Appointment of

to consider the reports of the investigati
Authority submitted under sufection (6) of
section 28:

Provided that the members of the disciplina
committee shall consist efholetime members o
the Board only.

disciplinary
committee

(2)

On the examination of the report of t
Investigating  Authority if the disciplinary
committeeis satisfied that sufficient cause exists
may impose monetary penalty as @ped in sub
section (3) or suspend or cancel the registratio
the insolvency professional or, suspend or ca
the registration of insolvency professional age
or information utility as the case may be.
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3) The disciplinary committeeanay impose mnetary
penalty in the following manner, namely:

(a) where anyinsolvency professional agen
or insolvency professional or &
information utility has contravened ai
provision of this Act or rules o
regulations made thereunder, the maxim
monetary pealty shall be the higher ef

® three times the amount of the Ig
caused, or likely to have beg
caused, to persons concerned
account of such contravention; of

(i) three times the amount of t
unlawful gain made on account
such contravention:

Provided that where such loss
unlawful gain is not quantifiablg
the total amount of the monetd
penalty imposed shall not exce
more than one crore rupees.

4) Notwithstanding anything contained
subsection (3), the Board may direct any per;
who has made unlawful gain or averted loss
indulging in any activity in contravention of th
Act, or the rules or regulations made thereunde
disgorge an amount equivalent to such unlay
gain or aversion of loss.

(5) The Board may take such actiors anay be
required to provide restitution to the person W
suffered loss on account of any contravention fi
the amount so disgorged, if the person
suffered such loss is identifiable and the losg
suffered is directly attributable to such person.

(6) The Board may make regulations to speeify

(@) the procedure for claiming restitutig
under suksection (5);

(b) the period within which such restitutig
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may be claimed; and

(©) the manner in which restitution of amou
may be made.

CHAPTER VII
FINANCE, ACCOUNTS AND AUDIT

221. The Central Government may, after d Grants by Central
appropriation made by Parliament by law in t| Government
behalf, make to the Board grants of such sum
money as that Government may think fit for be
utilised for the purposes of this Act.

222. (1) There shall be constituted a Fund to be called Boar ddés F
Fund of the Insolvency and Bankruptcy Board i
there shall be credited thereto

(a) all grants, fees and charges received by
Board under this Act;

(b) all sums received by the Board from su
other sources as may be decided upon
the Central Government;

(©) such other funds as may be specified
the Board or prescribed by the Cent
Government.

(2) The Fund shall be applied for meeting

€) the salaries, allowances and other remuneratio
the members, officers and other employees of
Board;

(b) the expenses of the Board in the discharge o
functions under section 196;

(©) the expenses on objects and for purpg
authorised byhis Act.

(d) such other purposes as may be prescribed.

223. (1) The Board shall maintain proper accounts { Accounts and audit
other relevant records and prepare an an
statement of accounts in such form as may)|
prescribed by the Central Government
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consultatim with the Comptroller and Auditet
General of India.

(2) The accounts of the Board shall be audited by
Comptroller and AuditeGeneral of India at suc
intervals as may be specified by him and i
expenditure incurred in connectiontlvisuch audit
shall be payable by the Board to the Comptrg
and AuditorGeneral of India.

3) The Comptroller and AuditeGeneral of India ang
any other person appointed by him in connec
with the audit of the accounts of the Board sk
have the sameghts and privileges and authority
connection with such audit as the Comptroller
Auditor-General generally has in connection W
the audit of the Government accounts and,
particular, shall have the right to demand
production of books, accots, connected vouche
and other documents and papers and to inspec
of the offices of the Board.

4) The accounts of the Board as certified by
Comptroller and Auditor General of India or a
other person appointed by him in this beh
together vith the audit report thereon shall
forwarded annually to the Central Government
that Government shall cause the same to be
before each House of Parliament.

224 (1) Without prejudice to the foregoing provisions | Power of Central
this Act, the Board shalln exercise of its power| Government to
or the performance of its functions under this A issue directions
be bound by such directions on questions of pg
as the Central Government may give in writing t
from time to time:

Providedthat the Board shall, as far as practica
be given an opportunity to express its views be
any direction is given under this sabction.

(2) The decision of the Central Government as
whether a question is one of policy or not shall
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final.

225 (1) If at any time the Central Government is of opin| Power of Central
- Government to

(@) that on account of grave emergency, supersede Board.

Board is unable to discharge the functiq
and duties imposed on it by or under {
provisions of this Act; or

(b) that the Board has persisty not
complied with any direction issued by t
Central Government under this Act or
the discharge of the functions and dut
imposed on it by or under the provisions
this Act and as a result of such Rg
compliance the financial position of th
Board or the administration of the Bog
has deteriorated; or

(© that circumstances exist which render
necessary in the public interest so to do,

the Central Government may,
notification, supersede the Board for su
period, not exceeding six mdrs, as may
be specified in the notification.

(2) Upon the publication of a notification under sy
section (1) superseding the Board(a) all the
members shall, as from the date of superses
vacate theiroffices as such; (b) all the powe
functions and duties which may, by or under
provisions of this Act, be exercised or dischar
by or on behalf of the Board, shall until the Bo:
is reconstituted under stgection (3), be exercise
and dischargedby such person or persons as
Central Government may direct; and (c)
property owned or controlled by the Board sh
until the Board is reconstituted under sdttion
(3), vest in the Central Government.

3) On the expiration of the period of supession
specified in the notification issued under s
section (1), the Central Government 1
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reconstitute the Board by a fresh appointment
in such case any person or persons who vag
their offices under clause (a) of sséction (2),
shall not bedeemed disqualified fappointment:

Providedthat the Central Government may, at &
time, before the expiration of the period
supersession, take action under thibsection

4) The Central Government shall cause a notifica
issued undesubsecton (1) and a full report of an
action taken under this section and
circumstances leading to such action to be
before each House of Parliament at the earliest.

226. (1) The Board shall prepare, in such form and at § Budget.
time in each financial gar as may be prescribe
its budget for the next financial year, showing
estimated receipts and expenditure of the B(
and forward the same to the Central Governmer

227. (1) The Board shall prepare, in such form and at § Annual Report.
time in eachfinancial year as may be prescribg
its annual report, giving a full account of
activities during the previous financial year, g
submit a copy thereof to the Central Governmer,

2) A copy of the report received under ssdxtion (1)
shall be laid, as soon as may be after it is recei
before each House of Parliament.

228. The Board may, by general or special order in wri{ Delegation.
delegate to any member, officer of the Board or any g
person subject to such conditions, if any, as nhay
specified in the order, such of its powers and funct
under this Act (except the powers under section 217)
may deem necessary.

229. No civil court shall have jurisdiction in respect of g Bar of jurisdiction.
matter which the Board is empowered loy, under, thig
Act to pass any order and no injunction shall be grante
any court or other authority in respect of any action tg
or to be taken in pursuance of any order passed by
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Board by, or under, this Act.

PART V
MISCEL LENEOUS

230. (1) The Central Government may, by notificatic Power to make
make rules for carrying out the provisions of t| rules.
Act.

2) In particular, and without prejudice to ti
generality of the foregoing power, such rules n
provide for all @ any of the following matters
namely +—

@ L[]
(b) L[]

231. (1) The Board may, by notification, make regulati¢ Power to make
consistent with this Act and the rules mg regulations.
thereunder, to carry out the purposes of this Act

(2) In particular, and without prejudice to ti
generality of the foregoing power, such regulati
may provide for all or any of the following matte
namely +—

(a) the times and places of meetings of
Board and the procedure to be followed
meetirgs including quorum necessary f
the transaction of business;

(b) the terms and other conditions of service
officers and other members of the Board

232. Every rule, every regulation and every Hgev made unde| Rules, regulatins
this Act shall be laid, as soon amy be after it is madg and byelaws to be
before each House of Parliament, while it is in session| laid before
a total period of thirty days which may be comprised in | Parliament.
session or in two or more successive sessions, ar
before the expiry of the session immediately followihg
session or the successive sessions aforesaid, both H
agree in making any modification in the rule, regulatior
byelaw or both Houses agree that the rule, regulatio
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byelaw should not be made, the rule, regulation orlaye
shall thereaftehave effect only in such modified form
be of no effect, as the case may be; however, that any|
modification or annulment shall be without prejudice to
validity of anything previously done under that ru
regulation or bydaw.

233. (1) If any difficulty arises in giving effect to th| Power to remove
provisions of this Act, the Central Governmg difficulties.
may, by order, published in the Official Gazet
make such provisions not inconsistent with
providgons of this Act as may appear to
necessary for removing the difficulty:

Provided that no order shall be made under t
section after the expiry of five years from ft
commencement of this Act.

2) Every order made under this section shall be |
as som as may be after it is made, before e
House of Parliament.

234. (1) The Presidency Towns Insolvency Act, 1909 and| Repeal of certain
Provincial Insolvency Act, 1920 are here| enactments and
repealed. savings

(2) Notwithstanding the repeal under ssductiors (1)-

(1) all proceedings pending under and relat
to the Presidency Towns Insolvency A
1909, and the Provincial Insolvency A
1920 immediately before th
commencement of this Act shall contin
to be governed under the aforementiol
Acts and be hed and disposed of by th
concerned courts or tribunals, as if {
aforementioned Acts have not be
repealed;

(i) any order, rule, notification, regulatio
appointment, conveyance, mortgage, de¢
document or agreement made, fee direc
resolution  passed, direction given,
proceeding taken, instrument executed
issued, or thing done under or in pursua
of any repealed enactment shall, if in fo
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at the commencement of this Act, contin
to be in force, and shall have effect as if
aforementioned Acts have not beel
repealed;

(iii) anything done or any action taken
purported to have been done or tak
including any rule, notification, inspectio
order or notice made or issued or &
appointment or declaration made or g
operation undertaken or any diteo
given or any proceeding taken or 3
penalty, punishment, forfeiture or fin
imposed under the repealed enactmg
shall be deemed valid;

(iv) any principle or rule of law, or establish
jurisdiction, form or course of pleadin
practice or procedure oexisting usage
custom, privilege, restriction or exempti
shall not be affected, notwithstanding tl
the same respectively may have beer
any manner affirmed or recognised
derived by, in, or from, the repeals
enactments;

(v) any prosecution institat under the
repealed enactments and pend
immediately before the commencement
this Act before any court or tribunal sha
subject to the provisions of this Ag
continue to be heard and disposed of by
concerned court or tribunal;

(vi) any person appated to any office under @
by virtue of any repealed enactment s
continue to hold such office until such tin
as may be prescribed; and

(vii)  any jurisdiction, custom, liability, right
title, privilege, restriction, exemptior
usage, practice, proceduog other mattel
or thing not in existence or in force sh
not be revised or restored.

(3) The mention of particular matters in sséction @)
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shall not be held to prejudice the general applica
of section 6 of the General Clauses Act, 1897
regard tothe effect of repeal of the repeal
enactments or provisions of the enactme
mentioned in the Schedule.

235. The enactments specified in the schedule to this Act sha Amendments to
amended in the manner providedr#ie. certain enactments

236. Notwithstanding anything in the Code of Criminal Proced| Offences to be non
1973, every offence under this Act shall be deemed t({ cognizable.
non-cognizable withirthe meaning of the said Code.

237. Notwithstanding anything in the Code of Crimirf Special Court.
Procedure, 1973, offences under Part Il and offences h
Resolution Professional under Part Ill of this Act shall
triable only by the Special Court established under Chg
XXVIII of the Companies At, 2013.

238. (1) Until the Board is constituted, the powers g Transitional
functions of the Board, includings power to make provisions.
regulations, shall be exercised by the Cen
Government.

2) Without prejudice tathe generality of the powse
unde subsection (1), the Central Governmenay
by regulations provide for the following matters:

@) recognition of persons, categories of
professionals and persons having s
gualifications andexperiencen the field of
finance, lawmanagementr insolvency ag
it deems necessatyg authorise them act ¢
insolvency professionals and insolven
professional agencies under this Act;

(b) recognition opersons with technologica
statistical,anddata protectiortapabilityas
it deems necessaty authorise them act g
as information utilities under this Act; an(

(© conduct of thecorporate insolvenc)
resolution processjnsolvency resolutior
process, liquidationprocess fresh start
processand bankruptcy process under t
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Act.
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9.

SCHEDULE
(Seesection 23p
Part |
AMENDMENTS TO THE COMPANIES ACT, 2013

The Companies Act, 2013 shall be amended as follows.
For subsection (23) of section 2, the following ssection shall be substituted, namely:
“(23)Compamuy dat gr ", means a person appointed

Liguidator in accordance with the provisions of section 275 of this Act for the winding up

of a company under this Act .’

After subsection (94) of section 2, the following ssbction shalbe inserted, namely:

“(94A)N nding up” means winding up under this A
and Bankruptcy Code, 2015, as applicable.”

Insubsection (9) of section 8, for the words “th
“I'nsolvency Fund” shall be substituted.
Insubsection (8) of section 66, for the werds “t
section (2) of section 271, to pay the amount
the meaning of Seidn 6 of the Insolvency and Bankruptcy Code, 2015, has occurred on his debt

or claim,” shal/l be substituted.

In sections 77 and 230, after the words “the
this Act or the Insolvency and Bankruptcy Code,201 as t he case may be,” s
Inclause f)ofsls ect i on (3) of section 117, for the wo
of the I nsolvency and Bankruptcy Code, 2015 "
In subsection (2) of section 224, aftertheor ds “wound up under this A
Il nsol vency and Bankruptcy Code, 2015" shall be

For clause (e) of sufection (1) of section 249, the following clause shall be inserted, namely:

“(e) is being wound ucpt uonrd etrh eChlanpstoelrv eXnXc yo fa ntdh i Bsa nAk

10.

11.

Sections 253 to 268 shall be omitted.

For section 269, the following section shall be substituted, namely:

“ 2 6(B There shall be formed a Fund to be called the Insolvency Fund for the purposesvehinsol
resolution and liquidation of companies.

()

There shall be credited to the Fund
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12.

13.

14.

@ the grants made by the Central Government for the purposes of the Fund;
(b) the amount deposited by the companies as contribution to the Fund;

(c) the amount giveto the Fund from any other source; and

(d) the income from investment of the amount in the Fund.

(©)) A company which has contributed any amount to the Fund shall, in the event of
proceedings initiated in respect of such company under Chapter XX of thisr Ao¢
Insolvency and Bankruptcy Code, 2015, may make an application to the Tribunal for
withdrawal of funds not exceeding the amount contributed by it, for making payments to
workmen, protecting the assets of the company or meeting the incidental wasts d
proceedings.

4% The Fund shall be managed by an administrator to be appointed by the Central
Government in such manner as may be prescri

For section 270, the following section shall be substituted, namely:

“ 2 7 (rhe provisions of this Act wht respect to winding up shall apply to the winding up of a
company by the Tribunal under this Act."”

For section 271, the following section shall be substituted, namely:
“ 2 7 JA.company may, on a petition under section 272, be wound up by the Trbunal,

@) if the company has, by special resolution, resolved that the company be wound
up by the Tribunal;

(b) if the company has acted against the interests of the sovereignty and integrity of
India, the security of the State, friendly relations with foreigatest public
order, decency or morality;

(© if on an application made by the Registrar or any other person authorised by the
Central Government by natification under this Act, the Tribunal is of the opinion
that the affairs of the company have been cotelin a fraudulent manner or
the company was formed for fraudulent and unlawful purpose or the persons
concerned in the formation or management of its affairs have been guilty of
fraud, misfeasance or misconduct in connection therewith and that it isrprop
that the company be wound up;

(d) if the company has made a default in filing with the Registrar its financial
statements or annual returns for immediately preceding five consecutive financial
years; or

(e) if the Tribunal is of the opinion that it jsist and equitable that the company
should be wound wup."’”

For section 272, the following section shall be substituted, namely:
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15.

16.

“ 2 7 2 ) Subjectto (hé provisions of this section, a petition to the Tribunal for the winding up

)

(4)

)

(6)

of a company shall be preged by—

€] the company)

(b) any contributory or contributories;

(d) all or any of the persons specified in clausgsa0d ) together;

(e the Registrar;

) any person authorised by the Central Government in that behalf; or

(9) in a case falling urer clause) of subsection () of section 271, by the Central
Government or a State Government.

A contributory shall be entitled to present a petition for the winding up of a company,
notwithstanding that he may be the holder of fully pgidsharespr that the company

may have no assets at all or may have no surplus assets left for distribution among the
shareholders after the satisfaction of its liabilities, and shares in respect of which he is a
contributory or some of them were either originalliptted to him or have been held by

him, and registered in his name, for at least six months during the eighteen months
immediately before the commencement of the winding up or have devolved on him
through the death of a former holder.

The Registrarlsall be entitled to present a petition for winding up ursidrsection(1)
on any of the grounds specified in ssdxction {) of section 271, except on the grounds
specified in clause (a) or clause (e) of thatsedttion:

Providedthat the Registrar sHabdbtain the previous sanction of the Central Government
to the presentation of a petition:

Provided also that the Central Government shall not accord its sanction unless the
company has been given a reasonable opportunity of making representations.

A petition presented by the company for winding up before the Tribunal shall be admitted
only if accompanied by a statement of affairs in such form and in such manner as may be
prescribed.

A copy of the petition made under this section shall also be Wiéh the Registrar and
the Registrar shall, without prejudice to any other provisions, submit his views to the
Tribunal within sixty days of receipt of

For subsection (2) of section 275, the following ssiction shall be substituted,mely:-

“(2) The provisional ' iguidator or the Compan)

from amongst the insolvency professionals registered under the Insolvency and Bankruptcy Code,
2015. "

For section 280, the following section shall be sitlted, namely:
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17.

18.

19.

20.

“280. The Tribunal shall, not withstanding anyt
in force, have jurisdiction to entertain, or dispose-of,

(a) any suit or proceeding by or against the company;

(b) any claim made by omainst the company, including claims by or against any of its branches
in India;

(c) any application made under section 233;

(d) any question of priorities or any other question whatsoever, whether of law or facts, including
those relating to assets, mess, actions, rights, entitlements, privileges, benefits, duties,
responsibilities, obligations or in any matter arising out of, or in relation to winding up of the
company, whether such suit or proceeding has been instituted, or is instituted, dasuaabr c

question has arisen or arises or such application has been made or is made or such scheme has
been submitted, or is submitted, before or after the order for the winding up of the company is
made.”

Section 289 shall bemitted

Sections 304 to 32all beomitted

Section 325 shall bemitted

For section 326, the following section shall be substituted, namely:

“326. (1) I n the winding up of a company wunder
paid in priority to all other debts:

(@ workmen’' s dues; and;

(b) where a secured creditor has realised a secured asseiich of the debts due to such
secured creditor as could not be realised by
his security, whichever is legsari passuwith the workm& * s :dues

Providedthat in case of the winding up of a company, the sums referred to in explanation (3) (b)
(i) and (ii) of this section, which are payable for a period of two years preceding the winding up
order or such other period as may be prescribbd|l be paid in priority to all other debts
(including debts due to secured creditors), within a period of thirty days of sale of assets and shall
be subject to such charge over the security of secured creditors as may be prescribed.

(2) The debts payablunder the proviso to stdection {) shall be paid in full before any
payment is made to secured creditors and thereafter debts payable underskatisalshall be
paid in full, unless the assets are insufficient to meet them, in which case tha@paltain equal
proportions.

Explanationi For the purposes of this section, and Sectior-327

@ “wor kmen’ ' , in relation to a company, me ans
within the meaning of clauss)(of section 2 of the Industrial Digges Act, 1947,
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21.

“(©)

b “workmen’s dues : in relation to a company
from the company to its workmen, namely:

(i) all wages or salary including wages payable for time or piece work and salary earned wholly
or in part by way of commission of any workman in respect of services rendered to the company
and any compensation payable to any workman under any of the provisions of the Industrial
Disputes Act, 1947;

(ii) all accrued holiday remuneration becoming payablentoveorkman or, in the case of his
death, to any other person in his right on the termination of his employment before or by the
effect of the winding up order or resolution;

(iii) unless the company is being wound up voluntarily merely for the purposesoofstruction

or amalgamation with another company or unless the company has, at the commencement of the
winding up, under such a contract with insurer
Compensation Act, 1923, rights capable of being trarefeto and vested in the workmen, all

amount due in respect of any compensation or liability for compensation under the said Act in
respect of the death or disablement of any workman of the company;

(iv) all sums due to any workman from the provident fuhé pension fund, the gratuity fund or
any other fund for the welfare of the workmen, maintained by the company.

(c) “workmen’s portion : in relation to the s
the amount which bears to the value of seeurity the same proportion as the amount of the
workmen’'s dues bears to the aggregate of the
debts due to the secured creditors.

Illustration

The value of the security of a securedditor of a company is Rs. 1,00,000. The total amount of

the wor kmenos dues i s Rs . 1,00, 000. The amour
secured creditors is Rs. 3,00, 000. The aggrec
amount of debts du@t secured creditors is Rs. 4,00, 000.
is, therefore,oné ourt h of the value of the security, t h

In clause (c) of sulsection (6) of section 327, the following clause shall be substituted, namely :
the expression “=relevant date” means

() in the case of a company being wound up by the Tribunal, the date of
appointment or first appointment of a provisional liquidator, or if no such
appointment was made, the date of the winding up order, untesithér case,
the company had commenced to be wound up voluntarily before that date under
the Insolvency and Bankruptcy Code 2015

The following proviso shall be inserted at the end of section 327:

Provided that sections 326 and 327 shall not be applicablehe event of
|l iquidation under the Insolvency and Bal
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22.

23.

24.

25.

26.

27.

28.

For section 329, the following section shall be substituted, namely:

“329. Any transfer of property, movable or ir
company, not bempa transfer or delivery made in the ordinary course of its business or in favour

of a purchaser or encumbrance in good faith and for valuable consideration, if made within a
period of one year before the presentation of a petition for winding up byithendrunder this

Act shall be void against the Company Liquidat

For section 334, the following section shall be substituted, namely:

“334. In the case of a winding up by the Tril
actionable claims, ahe company, and any transfer of shares in the company or alteration in the

status of its members, made after the commencement of the windisigallpunless the Tribunal

otherwise orders, be vofd.

In subsection (1) okection336, for the words

@) ““ whether by the Tribunal or voluntarily,
and

(b) “or which subsequently passes a resolution
this Act”, shal/l be inserted.

I n section 337, f wubsequentlyepasses a mksolutibnofar voluritary avimding

up, ", the words “under this Act”, shall be sub

Subsections (2), (3) and (4) of section 342 shalbbtted
For subsection (1) of section 343, the following ssiction shall be substitutathmely

“ (1 )The Company Liquidator may, with the sanction of the Tribunal, when the company is
being wound up by the Tribunal

® pay any class of creditors in full;

(i) make any compromise or arrangement with creditors or persons claiming to bergredito
or having or alleging themselves to have any claim, present or future, certain or
contingent, against the company, or whereby the company may be rendered liable; or

(iii) compromise any call or liability to call, debt, and liability capable of regultina debt,
and any claim, present or future, certain or contingent, ascertained or sounding only in
damages, subsisting or alleged to subsist between the company and a contributory or
alleged contributory or other debtor or person apprehending liatailitye company, and
all questions in any way relating to or affecting the assets or liabilities or the winding up
of the company, on such terms as may be agreed, and take any security for the discharge
of any such call, debt, liability or claim, and givecamplete discharge in respect
t hereof .”

For subsection (1) of section 347, the following sséction shall be substituted, namely
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29.

30.

31.

32.

33.

34.

35.

36.

37.

“Y When the affairs of a company have been completely wound up and it is about to be
dissolved, its books and papers &mase of the Company Liquidator may be disposed of
in such manner as the Tri bunal directs.

For subsection (1) of section 347, the following sséction shall be substituted, namely

“1 If the winding up of a company is not concluded within one ydar & commencement,
the Company Liquidator shall, unless he is exempted from so doing either wholly or in
part by the Central Government, within two months of the expiry of such year and
thereafter until the winding up is concluded, at intervals of mmenthan one year or at
such shorter intervals, if any, as may be prescribed, file a statement in such form
containing such particulars as may be prescribed, duly audited, by a person qualified to
act as auditor of the company, with respect to the proegedh, and position of, the
liquidation, with the Tribunal:

Providedthat no such audit as is referred to in this-settion shall be necessary where
the provisions of section 294 apply."”

For section 357, the following section shall be substituted, iyamel

“357. The winding up of a company by the Tribu
at the time of the presentation of the petitio

In section 370, after the words “obtaimed for
accordance with the provisions of the I nsolven
I n section 372, after the words “the provisio
Bankruptcy Code, 2015, as applicable” shal/l be
In clase (b) of sus ect i on ( 3) of section 3765, for the
words “has defaulted on its debts, within the

2015” shalll be inserted.
Subsection (4) of section 375 shall bmitted.

Insubsection (1) of section 377,

afte
words “, or the provisions of the |

r t
nso
For subsection (4) of section 419, the following sséction shll be substituted, namely:

“ ( Zhe Central Government shall by notification establish such number of beofhies
Tribunal as it may consider necessary, to exercise the jurisdiction, powers and authority of the

Adjudicating Authority conferred osuwuch Tribunal by or undeiPart 1l of the Insolvency and
Bankruptcy Code, 2015:

Provided a bench of the Triburedtablishedinder this sutsection shall have at least one judicial
me mber . ”

In subsection (1) of section 424,
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38.

39.

40.

(i)

(ii)

after the wordss,of othies AcoOVj sitdhe words “
Bankruptcy Code, 2015” shall be inserted;
afte the words, “under this Act?”, t he wor
2015” shall be inserted.

In subsection (1) of section 429,

(i)

(ii)

for the tnptodsick tomgahyaor winding ugf any other compariy, t he

words “under the I nsolvency and Bankruptcy
undert hi s Act” shall be substituted:;
for the words “of such sick orleghér peospa

shall be substituted.

For section 434, the following section shall be substituted, namely:

“ 4 3 41) On such date as may be notified by the Central Government in this behalf,

(2)

@ all matters, proceedings or cases pending before thedBda€ompany Law
Administration (herein in this section referred to as the Company Law Board)
constituted under sufection () of section 10E of the Companies Act, 1956,
immediately before such date shall stand transferred to the Tribunal and the
Tribunal shall dispose of such matters, proceedings or cases in accordance with
the provisions of this Act;

(b) any person aggrieved by any decision or order of the Company Law Board made
before such date may file an appeal to the High Court within sixty daysthem
date of communication of the decision or order of the Company Law Board to
him on any question of law arising out of such order:

Provided that the High Court may if it is satisfied that the appellant was
prevented by sufficient cause from filing arpapl within the said period, allow
it to be filed within a further period not exceeding sixty days; and

(©) all proceedings under the Companies Act, 1956, including proceedings relating to
arbitration, compromise, arrangements the reconstruction and winginof
companies, pending immediately before such date before any District Court or
High Court, shall stand transferred to the Tribunal and the Tribunal may proceed
to deal with such proceedings frahe stage before their transfer:

Providedthat only sub proceedings relating to the winding up of companies
shall betransferredo the Tribunal that are at a stage as may be prescribed by the
Central Government.

The Central Government may make rules consistent with the provisions of this Act to
ensure tnely transfer of all matters, proceedings or cases pending before the Company
Law Board or the courts, to the Tribunal un

For subsection (2) of section 468, the following section shall be substituted, namely
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“Z) In particular, and whout prejudice to the generality of the foregoing power, such rules
may provide for all or any of the following matters, namely:

() as to the mode of proceedings to be held for winding up of a company by the
Tribunal under this Act;

(i) for the holding of meetings of creditors and members in connection with
proceedings under section 230;

(i)  for giving effect to the provisions of this Act as to the reduction of the capital;

(iv) generally for all applications to be made to the Tribunal under thésjoos of
this Act;

(v) the holding and conducting of meetings to ascertain the wishes of creditors and
contributories;

(vi)  the settling of lists of contributories and the rectifying of the register of members
where required, and collecting and applyihg assets;

(viil) the payment, delivery, conveyance, surrender or transfer of money, property,
books or papers to the liquidator;

(viii)  the making of calls; and
ix the fixing of a time within which debts

41. For subsection (b) & Section 1ll to Schedule V, the following swdection shall be substituted,
namely:-

“ (b )where the compary

® is a newly incorporated company, for a period of seven years from the date of its
incorporation, or

(ii) is a sick company, for whom a scherof revival or rehabilitation has been
ordered by the Board for Industrial and Financial Reconstruction for a period of
five years from the date of sanction of scheme of revival,

(iii) is a company in relation to which a resolution plan has been appbyvéte
National Company Law Tribunal under the Insolvency and Bankruptcy Code,
2015 for a period of five years from the date of such approval, it may pay
remuneration up to two times the amount
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Part Il

AMENDMENT TO SICK INDU STRIAL COMPANIES (SPECIAL PROVISIONS) REPEAL
ACT, 2003

1. For subclause (b) of section 4, the following salause shall be substituted, namely

“(b) On such date as may be notified by
preferred to theAppellate Authority or any reference made or inquiry pending to or
before the Board or any proceeding of whatever nature pending before the Appellate
Authority or the Board under the Sick Industrial Companies (Special Provisions)
Act,1985 shall stand ated:

Provided thata company in respect of which such appeal or reference or inquiry stands
abated under this clause may make reference tiN#t®nal Company Law Tribunal
under the Insolvency anBlankrupty Code, 2015 within one hundred and eighty days
from the commencement of the Insolvency &mhkruptcyCode, 2015 in accordance
with the provisions ofhe Insolvency an8ankruptcyCode, 2015

Provided furtherthat no fees shall be payable for making such reference under
Insolvency and Bankrupcty Cod2015 by a company whose appeal or reference or
inquiry stands abated under this c¢clause."”

Part Il

AMENDMENT TO THE LIMITED LIABILITY PARTNERSHIP ACT, 2008

1. Clause (c) of section 64 of the Limited Liability Partnerships Act, 2008 shalnitésd

Part 1V

AMENDMENT TO THE SECURITIZATION AND RECONSTRUCTION OF FINANCIAL
ASSETSAND ENFORCEMENT OF SECURITY INTEREST ACT, 2002

of Section 13, the words fASubj

1. Insubsecti on (9)
ode 20dr5ds sthlad |t lpea ecaesdee afhef iwmmanci

Bankruptcy C
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Part V

AMENDMENT TO THE RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL

1.

INSTITUTIONS ACT, 1993

In the long title, for the words “debts due
connected therewithoréni dent al t hereto” the foll owing wor
“debts due to banks and financi al institutio

bankruptcy of individuals and partnership firms and for matters connected therewith or
incident al thereto”

In section 1,

(@insubsection (1), for the words “Due to Banks
words shall be substituted, namely:

“and Bankruptcy Act.
(b)insubs ecti on (4), for t hhei swoArcdts” ,“ Tthhee pwoorvdiss i"o0S

provided, the provisions of this Act?”, shall

. In section 3, after subection (1), the following subection shall be inserted, namely :

“C1A) The Centr al Go v e r n ghesnch numberaof DebtdbRecoveryt i f i ¢
Tribunals and its benches as it may consider necessary, to exercise the jurisdiction, powers and
authority of the Adjudicating Authority conferred on such Tribunal by or under the Insolvency

and Bankruptcy Code, 2015".

. In section 8, after subection (1), the following section shall be inserted, namely :

“(1A) The Centr al Government shall establish

Tribunals to exercise jurisdictippowers and authority conferred tive AdjudicatingAuthority

underPartllloft he I nsol vency and Bankruptcy Code, 201
. In section 17;

(i) after subsection (1), the following subection shall be inserted, namely :

“ ( 1(& Wwithout prejudice to subection (1), the Tribunal shall exercise ol &rom such date,

as the Central Government may notify, the jurisdiction, powers and authority to entertain and
decide applications under Part Ill of Insolvency and Bankruptcy Code, 2015.

(b) The Tribunal referred to in clause (a) of this-sebtion mayhave circuit sittings in all district
headquarters.”

(ii) after subsection (2), the following subection shall be inserted, namely :

“ ( 2\Kithout prejudice to subection (2), he Appellate Tribunal shall exercise onddrom
such date as the Certr&overnment may notify, the jurisdiction, powers and authority to
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entertain appeals against the order made by the Adjudicating Authority under Part Il of the
Il nsol vency and Bankruptcy Code, 2015."7
6. After section 19, the following section shall be insgrte
“19A. The applications made to Tribunal exerci
the Insolvency and Bankruptcy Code, 2015 shall be dealt with in the manner as provided under
that Code” .
Part VI
AMENDMENT TO THE IND IAN PARTNERSHIP ACT, 1932

1. Clause (@) of section 41 shall bmitted



